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In the District Court of the United States for the

Southern District of California, Central Division

No. 13759—

T

H. GREGORY BRILLIANT as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankrupt,

Plaintiff,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Defendants.

COMPLAINT

Comes now the plaintiff and complaining of the

defendants alleges as follows:

I.

This action arises under the Act of Congress re-

lating to bankruptcy as hereinafter more fully

appears. On the 24th day of July, 1950, an in-

voluntary petition to have the said Flintridge

Heights, Inc., adjudicated a bankrupt under the

Act of Congress relating to bankruptcy, was filed

in the United States District Court for the Southern

District of California, Central Division, and on the

23rd day of May, 1951, the said Flintridge Heights,

Inc., was adjudicated a bankrupt. Thereafter on

the 23rd day of May, 1951, the plaintiff was ap-

pointed trustee of the estate [2*] of said bankrupt

and the plaintiff duly qualified by entering into
^L '—

*Page numbering appearing at foot of page of original Certified
Transcript of Record.
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bond with the United States as required by law,

which bond was duly approved by the said Court on

the 23rd day of May, 1951. Thereafter the plaintiff

acted as trustee of the said estate and is so acting.

This Court has jurisdiction of said controversy

under the provisions of the Bankruptcy Act (11

USCA 46 et seq.).

II.

That the defendant, Harvey Construction Co., is

a corporation duly organized under and by virtue

of the laws of the State of California and having

its principal place of business in the County of Los

Angeles, State of California.

III.

That the defendant. County of Los Angeles, is a

municipal corporation chartered under the laws of

the State of California.

IV.

That on or about the 15th day of October, 1949,

there was deposited with the defendant. County of

Los Angeles, for and on behalf of the defendant,

Flintridge Heights, Inc., the sum of $18,000.00.

y.

That on or about the 15th day of October, 1949,

the bankrupt, Flintridge Heights, Inc., executed a

purported note and trust deed, in the sum of ap-

proximately $18,000.00, on approximately 63 acres

of land, the property of the bankrupt described in

preliminary map as proposed Tract No. 14269 of

Land Title Insurance Company; that the defendant,
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Harvey Construction Company has commenced fore-

closure proceedings on said property.

VI.

That an actual and justifiable controversy has

arisen among the parties hereto as to Avho is en-

titled to said sum of $18,000.00; that the plaintiff

contends that it is an asset of the bankrupt estate;

that the defendant, Harvey Construction Company
contends [3] that it is entitled to said sum of money

notwithstanding its note and trust deed; that the

defendant, Couny of Los Angeles, contends that it is

entitled to said sum of money as a forfeiture.

Wherefore, plaintiff demands judgment as fol-

lows:

1. Judgment in the sum of $18,000.00, with in-

terest from the 15th day of October, 1949, at the

rate of 6% per annum.

2. That none of the defendants is entitled to

any part of said sum of $18,000.00.

3. For costs of this action.

4. For such other, further and different relief

as to the Court may seem just and proper in the

premises.

JOSEPH W. FAIRFIELD, and

EMANUEL BECKER,

By /s/ JOSEPH W. FAIRFIELD,
Attorneys for Plaintiff.

Duly verified.

[Endorsed] : Filed January 22, 1952. [4]
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[Title of District Court and Cause.]

FIRST AMENDED COMPLAINT

Comes now the plaintiff and complaining of the

defendants alleges as follows:

I.

This action arises under the Act of Congress re-

lating to bankruptcy as hereinafter more fully ap-

pears. On the 25th day of April, 1951, an involun-

tary petition to have the said Flintridge Heights,

Inc., adjudicated a bankrupt under the Act of Con-

gress relating to bankruptcy, was filed in the United

States District Court for the Southern District of

California, Central Division, and on the 23rd day

of May, 1951, the said Flintridge Heights, Inc.,

was adjudicated a bankrupt. Thereafter, on the 23rd

day of May, 1951, the plaintiff was appointed

trustee of the estate [5-A] of said bankrupt and the

plaintiff duly qualified by entering into bond with

the United States as required by law, which bond

was duly approved by the said Court on the 23rd

day of May, 1951. Thereafter the plaintiff acted

as trustee of the said estate and is so acting. This

court has jurisdiction of said controversy under the

provisions of the Bankruptcy Act (11 USCA 46

et seq.).

II.

That the defendant, Harvey Construction Co., is a

corporation duly organized under and by virtue of

the laws of the State of California and having its

principal place of business in the County of Los

Angeles, State of California.
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III.

That the defendant, County of Los Angeles, is a

municipal corporation chartered under the laws of

the State of California.

IV.

That on or about the 15th day of October, 1949,

the defendant, Harvey Construction Co., for and on

behalf of the bankrupt herein, deposited with the

defendant. County of Los Angeles, the sum of $18,-

000.00; that since that time the said sum has been

and still is in the possession of the defendant.

County of Los Angeles; upon information and be-

lief that said deposit was made to guarantee that

any road construction made on the premises here-

inafter described would be in conformity with the

requirements of the County of Los Angeles.

V.

That on or about the 15th day of October, 1949,

the bankrupt Flintridge Heights, Inc., executed a

purported note and trust deed, in the sum of ap-

proximately $18,000.00, on approximately 63 acres

of land, the property of the bankrupt, described

in preliminary map as proposed Tract No. 14269

of Land Title Insurance Company ; that the defend-

ant Harvey Construction Co., is the beneficiary of

said note and deed of trust and upon information

and belief that [5-B] the defendant, Harvey Con-

struction Co., has commenced proceedings under the

power of sale in the deed of trust to sell said prop-

erty for failure of the said bankrupt to pay any

portion of interest or principal accrued subsequent

to the 15th day of February, 1949.
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VI.

That an actual and justifiable controversy has

arisen among the parties hereto as to who is entitled

to said sum of $18,000.00; that the plaintiff con-

tends that it is an asset of the bankrupt estate;

that the defendant, Harvey Construction Co., con-

tends that it is entitled to said sum of money not-

withstanding its note and trust deed; that the

defendant, County of Los Angeles, contends that it

is entitled to said sum of money as a forfeiture by

reason of the fact that the bankrupt has constructed

roads not in accordance with the requirements de-

manded by the County of Los Angeles.

Wherefore, plaintiff demands judgment as fol-

lows :

1. Judgment in the sum of $18,000.00, with in-

terest from the 15th day of October, 1949, at the

rate of 6% per annum

;

2. That none of the defendants is entitled to any

part of said sum of $18,000.00;

3. For costs of this action; and

4. For such other, further and different relief

as to the Court may seem just and proper in the

premises.

JOSEPH W. FAIRFIELD, and

EMANUEL BECKER,
By /s/ JOSEPH W. FAIRFIELD,

Attorneys for Plaintiff.

Duly verified.

[Endorsed] : Filed February 25, 1952. [5-C]
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[Title of District Court and Cause.]

ANSWER

Comes Now Defendant County of Los Angeles

and, for itself alone, answers plaintiff's First

Amended Complaint:

I.

Answering paragraph III thereof, denies that it

is a municipal corporation chartered under the laws

of the State of California, and alleges that it is a

political subdivision thereof, namely, a county.

II.

Answering paragraph IV thereof, denies that on

or about October 15, 1949, defendant Harvey Con-

struction Co., deposited with the County of Los

Angeles the sum of $18,000.00 or any other sum.

III.

Answering paragraph V thereof, alleges that it

has no information concerning the statements of

fact therein contained, and [6] therefore denies

them.

IV.

Answering paragraph VI thereof, admits that it

contends that it is entitled to a sum of $18,000.00

deposited with it as hereinafter alleged, and that

plaintiff contends that it is an asset of the estate

of which plaintiff is trustee, and alleges that it has

no information concerning the contentions of the

defendant Harvey Construction Co., and therefore

denies plaintiff's allegations in respect thereto.
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V.

As an affirmative defense, said defendant alleges

that on Octo])er 25, 1949, through an order of its

Board of Supervisors as governing body thereof,

it entered into an agreement with Flintridge

Heights, Inc., by which the County agreed to accept

certain streets in that certain subdivision described

as Tract 14269 in the County of Los Angeles as

dedicated by said Flintridge Heights, Inc., as sub-

divider, and by which said Flintridge Heights, Inc.,

agreed to perform certain street improvement work

within said tract, estimated to cost $18,000.00, ac-

cording to certain specifications of the County

within twelve months from said date; that under

the terms of said agreement, Flintridge Heights,

Inc., was required to furnish to the County a bond

for faithful performance of the agreement in an

amount not less than the estimated cost of said

improvements; that Flintridge Heights, Inc., there-

upon deposited the sum of $18,000.00 with the

County under the terms of said agreement; that on

November 29, 1949, defendant Harvey Construction

Co., delivered to the Board of Supervisors of the

County an assignment of the aforesaid $18,000.00

by Flintridge Heights, Inc., to said defendant Har-

vey Construction Co., under the terms of which the

County was requested by Flintridge Heights, Inc.,

to pay said sum to the order of defendant Harvej^

Construction Co., when said [7] improvements had

been completed and accepted by the County; that

said improvements have never been completed.



Harvey Construction Co., etc. 11

Wherefore, defendant County of Los Angeles

prays judgment in its favor together with its costs,

and for such other and further relief to which this

court finds it entitled.

HAROLD W. KENNEDY,
County Counsel, and

/s/ MILNOR E. GLEAVES,
Deputy County Counsel, Attorneys for Defendant

County of Los Angeles.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 27, 1952. [8]

[Title of District Court and Cause.]

ANSWER TO FIRST AMENDED COMPLAINT

Comes now the defendant, Harvey Construction

Co., and answering plaintiff's First Amended Com-

plaint on file herein, denies, admits and alleges as

follows

:

I.

Defendant alleges that he is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in Paragraph I

of the Complaint.

II.

Defendant admits the allegation contained in

Paragraphs II and III of the Complaint.
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III.

Defendant admits that on or about the 15th day

of October, 1949, the defendant, Harvey Construc-

tion Co., for and on [10] behalf of the bankrupt

herein, deposited with the defendant. County of Los

Angeles, the sum of Eighteen Thousand Dollars

($18,000.00) ; that since that time said sum has been

and still is in the possession of the defendant,

County of Los Angeles. Alleges said deposit was

made as a cash bond in accordance with a contract

dated October 17, 1949, between the County of Los

Angeles and Flintridge Heights, Inc. A copy of

which Contract is annexed hereto and made a part

hereof as if herein set forth at length and marked

Exhibit ''A."

IV.

Defendant admits the allegations contained in

Paragraph V of the Complaint.

V.

Defendant denies the allegations contained in

Paragraph VI of the Complaint.

For a First Special Affirmative Defense to Each

and All Causes of Action Defendant Alleges

:

I.

That on the 15th day of October, 1949, this de-

fendant entered into a Street Improvement Con-

tract, in writing, with Flintridge Heights, Inc., pro-

viding for improvement of streets for the sum of

Twenty-Three Thousand Three Hundred Twenty
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Dollars ($23,320.00), subject to certain adjustments,

a copy of which Contract is annexed hereto and

made a part hereof as if herein set forth at length

and marked Exhibit ^'B"; said Contract provided,

among other things, that Flintridge Heights, Inc.,

authorized this answering defendant to deliver the

sum of $18,000.00 to the Board of Supervisors of

Los Angeles County, together with a bond form

signed by Flintridge Heights, Inc., and that said

Flintridge Heights, Inc., have assigned said cash

bond and deposit to this answering defendant with

instructions to the Board of Supervisors to pay said

money to this answering defendant upon [11] cer-

tain terms and conditions ; that said money was de-

posited with the County of Los Angeles by this

answering defendant; that Flintridge Heights, Inc.,

on the 17th day of October, 1949, executed an as-

signment in favor of this answering defendant of

all its right, title and interest in and to said sum of

$18,000.00, said assignment being in writing, a copy

of which assignment is annexed hereto and made a

part hereof as if herein set forth at length and

marked Exhibit "C"; that on the 29th day of Octo-

ber, 1949, the Board of Supervisors adopted an Or-

der of receiving and filing the said assignment.

II.

That more than four (4) months prior to the

adjudication in bankruptcy of the said Flintridge

Heights, Inc., all right, title, interest and estate of

said Flintridge Heights, Inc., in and to said sum of

$18,000.00 was vested in this answering defendant
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under and by virtue of the assignment dated Octo-

ber 17, 1949, subject to the rights, if any, of the

County of Los Angeles, State of California.

For a Second Special Affirmative Defense to Each

and All Causes of Action Defendant Alleges

:

I.

That this answering defendant did on or about

the 15th day of October, 1949, furnish from its own
funds, for and on behalf of Flintridge Heights, Inc.,

the sum of $18,000.00; that said sum of $18,000.00

was deposited by this answering defendant, for and

on behalf of Flintridge Heights, Inc., with the

County of Los Angeles in accordance with the Con-

tract entered into October 17, 1949, between the said

County of Los Angeles and Flintridge Heights, Inc.,

a copy of which Contract is attached hereto and

marked Exhibit "A."

II.

Said sum of $18,000.00 was furnished by this

answering [12] defendant on the express condition,

implied, in fact and in equity, that said sum should

be used for the construction of streets in accordance

with the Contract dated October 15, 1949, between

this answering defendant and Flintridge Heights,

Inc., a copy of which Contract is attached hereto

and marked Exhibit *'B.*' That said streets have

never been constructed by reason of the breach of

the contract dated October 15, 1949, referred to as

Exhibit "B," on the part of Flintridge Heights,
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Inc., in that said Flintridge Heights, Inc., failed

and refused to furnish engineering stakes and pro-

files, all in accordance with the terms of said Con-

tract. That by virtue of the failure on the part of

said Flintridge Heights, Inc., to comply with said

Contract of October 15, 1949, the County of Los An-

geles has retained and still retains said sum of

$18,000.00. That by virtue of the breach of contract

by Flintridge Heights, Inc., the said sum of $18,-

000.00 so advanced by this answering defendant, and

now in the possession of the County of Los Angeles,

State of California, is the property of and all right,

title and interest thereto is vested in this answering

defendant.

For a Third Special Affirmative Defense to Each

and Alt Causes of Action Defendant Alleges

:

The Complaint fails to state a claim against this

answering defendant upon which relief can be

granted.

Wherefore, this answering defendant prays judg-

ment as follows

:

(1) That plaintiff take nothing by virtue of his

complaint on file herein

;

(2) That it be adjudged that the said sum of

$18,000.00, the subject of this action, to be the prop-

erty of this answering defendant and it be decreed

by the Court that this answering defendant is en-

titled to said sum of $18,000.00, subject to the [13]
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rights, if any, on the County of Los Angeles, State

of California;

(3) For costs of this action ; and

(4) For such other, further and different relief

as to the Court may seem just and proper in the

premises.

WOLFORD, JOHNSON &
PIKE,

By /s/ ELDRED E. WOLFORD,
Attorneys for Defendant,

Harvey Construction Co.
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State of California,

County of Los Angeles—ss.

I, Harold J. Ostly, County Clerk, and ex-officio

Clerk of the Board of Supervisors of said County,

do hereby certify that the foregoing is a full, true

and correct photostat copy of the original Minutes

of the Board of Supervisors, as entered in Minute

Book No. 353, Page 167. In re Acceptance of High-

ways in Tract No. 14269 : Approval of Agreement

and Bond, and that I have carefully compared the

same with the original.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of the Board of Supervis-

ors, this 8th day of April, 1952.

Harold J. Ostly, County Clerk and ex-Officio

Clerk of the Board of Supervisors of the County of

Los Angeles, State of California.

By /s/ JEAN A. WHITSON,
Deputy.





^>^' .;

Vail 'dP'

t*\'

tfJLlp^ljbnkA (h« '«t»

I
•n/v»

^

ja|Oh V^flliM, jpin^L r*!!*! f^nc0•. iralA^MCf Br^tnr^t^ »i^ |tt/ oth«T ^0%«trfO^

r^rKti

^ / ^ tt» r^to* ip^^l^ temu. fwf oo'-^at^A^U^ ^Ri»b4la«d ^9U^»*m^,

i-ry^y ,s ' TTT IuV.._

"^ .y^^-^r

^, l«f|| ji#l/oni,t^U)ca«st tMiMijc P)ivln«

fwf oo'-^at^A^u^ ^Ri»b4la«d ^9U^»*m^, ilM u *"

our R.D. 14 '^v%c««r d^A «hre^-^t $10.60 ptf ki>it. It

.wC per :Jr., ifiCo *:•' ^ »fc V i* truck os( ^^giir. $6«00and Dotlvr f^

'^t >»oar. J|.0. i; ^luctor BPd fl«risrAll (1^.50 per h^.

-• - - - - - q..j^-

•©a'-r%Jl^«r for all ">»r.« ^tj-ftc^l'l^d c:'^::: '.t j^ :cpi*ad» W . :

^•=1

. ^^ K«f^ Of»tr««4«r «V any <OUn«H

• r«»,af

inr

anj f tjI pajlii t to to bM«4 '>A ftrltM! rT<-«a r«v>*nl it )«RJ( |nt«i »p«iyW4 tiarn ii

wriBt BlAicw ««4 p«jr lor pM-Mt(B Mid la«p» Uorv*

rwTu T-* any •xMtBS I

or |MV« Ciutr—lor
rTlp«U». ftpu t irfUMr ii«« «r o<Wr cMUMi-Uufli tor la«t«luUa« ^ *fea«« •MCMtaa
IT MBl^«' MJBt •<• a «nat plu« Kaa*.

' <Mihiia OM ACCBTTAItCS >>»r«M at aa« tla« m<v I* »mttk 4amJtt^ mm

Mart ^aal ««• Aao^aU *«« t%te «M«art »« — i I. lu p^r cuMi •»« su^itttfr frJ% .• ai« «^^-«k-^ r«fli^tM« ^

OontniMaa Qbl:
L A^** MIM fOTv ffi>iiil M< lirtk hm^ •*« mtw to iM w««Mi'

Oot4»b(r

«J wlilw* IfcvrMa. aad iaa<

^^^^ • tOi .tn*!

- *•«.J;»v^^^5^^::^,g^^8!^

.Llil
^2*-2;^:«t>i**.M:<^^^

i.5(^-^'^ .>-^ . ./

l^<« •pi (*• ««k«'faM Ml lOvU





9«i «tM 1«11
MM ^ I

%»%id TVlM me •mU «M*% vMk md. Hh

•••..S.XO.ll.lS l» M tefsltelM. «4 l#| It. -Mm

JJ^^
'•' '^"- "^ ^'^ . U Mt tab* r»l» mA Mill iiM !•« I, p^4 ^

^ .!!?'" '^'•••at UM •!! Mil* for UMr tad »,t#rUl for iMlall.M*^

CMt,.^, »Mtl.t. for .1^ :,|ii„t «./. MfTXAKf\% to .*d4 •ff.n.
•^* ^-L"^^'*"^ "^ ^ V«f^^«- H ^*^. rnMi#.

^/!f • '"^ "^^i
t>i>7«od> 7 / 7*5t 0/

OOrriACTDA !• pdl4 U f^l. ^^ ^ *T ^ -.

9M ripav 11^ Kmbaj
db^-'

furaaoi oiaiBS, jvo.

Sverataxy
« I ii. 4« ^Jt

-^ .m.

M.V.||^^^^

k

»r*

A i:





Harvey Construction Co., etc. 23

State of California,

County of Los Angeles—ss.

On the 20tli day of October, A. D. 1949, before

me, the undersigned, a Notary Public in and for

said County and State, personally appeared M. W.
McClean, known to me to be the President, and

Bertha A. Germon, known to me to be the Secretary

of Flintridge Heights, Inc., the Corporation that

executed the within Instrument, known to me to be

the persons who executed the within Instrument on

behalf of the Corporation herein named, and

acknowledged to me that such Corporation executed

the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] /s/ SHIRLEY KAUFFMAN,
Notary Public in and for said

County and State.

EXHIBIT C

Assignment of Deposit of Cash Bond
Tract No. 14269

For a valuable consideration, receipt of which is

hereby acknowledged, Flintridge Heights, Inc., do

hereby assign, set over and transfer to Harvey

Construction Co., address 1147 East Garvey Ave-

nue, El Monte, California, that certain Deposit of

$18,000.00 (Eighteen Thousand and No/lOOth Dol-

lars Exactly) described in Agreement between the
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County of Los Angeles, State of California, and

Flintridge Heights, Inc., covering installation of

street improvements in Tract No. 14269.

Flintridge Heights, Inc., do further request and

authorize the Board of Supervisors of Los Angeles

County, to pay to the order of Harvey Construction

Co., the said $18,000.00 represented by said Cash

Bond and/or Deposit when installation of the street

improvements covered by the Contract in connection

with the Deposit, has been completed and accepted

by the County of Los Angeles.

This Assignment and Instructions relative to pay-

ment are irrevocable.

Dated this 17th day of October, 1949.

FLINTRIDGE HEIGHTS, INC.,

By /s/ M. W. McCLEAN,
President,

By /s/ BERTHA A. GERMON,
Secretary.

State of California,

County of Los Angeles—ss.

On this 17th day of October, A. D. 1949, before

me, the undersigned, a Notary Public in and for

said Coimty and State, personally appeared M. W.
McClean, known to me to be the President, and

Bertha A. Germon, known to me to be the Secre-

tary of Flintridge Heights, Inc., the Corporation

that executed the within Instrument, known to me

to be the persons who executed the within Instru-

ment, on behalf of the Corporation herein named.
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and acknowledged to me that such Corporation

executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year in

this certificate first above written.

[Seal] /s/ SHIRLEY KAUFFMAN,
Notary Public in and for said

County and State.

Duly verified.

[Endorsed] : Filed May 22, 1952.

[Title of District Court and Cause.]

REQUEST FOR ADMISSIONS
(To County Los Angeles)

Plaintiff, H. Gregory Brilliant, requests the de-

fendant. County of Los Angeles, within 10 days

after service of this request to make the following

admissions for the purpose of this action only,

subject to all pertinent objections to admissibility

which may be interposed at the trial

:

1. That each of the following statements is true

:

(a) That the County of Los Angeles did on or

about the 17th day of October, 1949, receive from

Flintridge Heights, Inc., the sum of $18,000.00;

(b) That no portion of the said $18,000.00 was

expended or in any way spent by the County of

Los Angeles;
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(c) That the said sum of $18,000.00 is still in

the possession of the County of Los Angeles;

(d) That the County of Los Angeles did no

work whatsoever [20] nor make any improvements

upon Tract No. 14269.

/s/ JOSEPH W. FAIRFJELD,
Attorney for the Plaintiff.

Affidavit of service by mail attached.

[Endorsed] : Filed May 21, 1952. [21]

[Title of District Court and Cause.]

REQUEST FOR ADMISSIONS
(To Harvey Construction Co.)

Plaintiff, H. Gregory Brilliant, requests the de-

fendant, Harvey Construction Co., within 10 days

after service of this request to make the following

admissions for the purpose of this action only, sub-

ject to all pertinent objections to admissibility

which may be interposed at the trial

:

1. That each of the following statements is true:

(a) That on or about the 15th day of October,

1949, Harvey Construction Co. did lend to Flint-

ridge Heights, Inc. the sum of $18,000.00;

(b) That on or about the 15th day of October,

1949, Flintridge Heights, Inc. executed a note and

trust deed in the sum of approximately $18,000.00

on its property described as Tract No. 14269 and
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that the Harvey Construction Co. was the [23]

beneficiary of said note and deed of trust;

(c) That the said note and deed of trust set

forth in (b) was the security for the loan set

forth in (a)

;

(d) That no part of said loan of $18,000.00 as

hereinabove set forth was ever repaid to the Harvey

Construction Co. and that Flintridge Heights, Inc.

was in default on its payments under said note;

(e) That in pursuance of the power of sale as

set forth in said trust deed the Harvey Construction

Co. on or about the 1st day of September, 1951,

filed notice of the default of Flintridge Heights,

Inc. under the terms thereof and proceeded to sell

said property for failure of Flintridge Heights,

Inc. to pay . any portion of interest or principal

accrued subsequent to the 15th day of February,

1950;

(f) That on or about the 15th day of October,

1949, Flintridge Heights, Inc. and Harvey Con-

struction Co. entered into a written agreement

whereby the Harvey Construction Co. agreed to

install certain roads and grading on Tract No.

14269 for an agreed price of $23,320.00;

(g) That to assure payment to the Harvey Con-

struction Co. of said sum of $23,320.00 Flintridge

Heights, Inc. did assign to Harvey Construction Co.

the sum of $18,000.00 on deposit with the County

of Los Angeles, State of California, and that said

sum of $18,000.00 was to accrue to the said Harvey

Construction Co. when certain street improvements

on Tract No. 14269 were completed by them and

accepted by the County of Los Angeles;
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(h) That the Harvey Construction Co. did no

work whatsoever of any type or nature on Tract

No. 14269;

(i) That the Harvey Construction Co. did not

install any curbs, paving, or gradings of any type

or nature whatsoever on Tract No. 14269.

/s/ JOSEPH W. FAIRFIELD,
Attorney for Plaintiff.

Affidavit of service by mail attached.

[Endorsed] : Filed May 21, 1952. [24]

[Title of District Court and Cause.]

RESPONSE TO REQUEST FOR
ADMISSIONS

Now comes the defendant, Harvey Construction

Co., by E. C. Harvey, Vice-President, and makes

the following admissions and denials on the request

for admissions served on the defendant herein by

the plaintiff.

Request (a)

The truth of statement (a) in the Request for

Admissions is admitted.

Request (b)

The truth of statement (b) in the Request for

Admissions is admitted.

Request (c)

Defendant cannot truthfully admit or deny state-

ment (c) in the Request for Admissions because of
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the following facts: The said Note and Deed of

Trust set forth in statement (b) was partial [26]

security for the loan set forth in statement (a)
;

the real property described in said Deed of Trust

was described by a metes and bounds description

and was and is an unimproved portion of property

;

said Note and Deed of Trust was executed in con-

nection with the Agreement described in statement

(f) and the Assignment described in statement (d)

with the intent that said unimproved property

would be improved to the extent of streets and

curbs and that said Deed of Trust would then be

secured by improved property; that said unim-

proved property was not of the value of $18,000.00

and it was the intent of the defendant that said

real property would be improved and therefore en-

hance the value thereof equal to or in excess of said

value of $18,000.00 and thereby be of ample secu-

rity for said Trust Deed and Note.

Request (d)

The truth of statement (d) in the Request for

Admissions is admitted.

Request (e)

Defendant denies the truth of statement (e) in

the Request for Admissions.

Request (f)

In response to the request to admit statement (f

)

defendant admits that on the 15th day of October,

1949, Flintridge Heights, Inc., and this defendant

entered into a written Agreement whereby this

defendant agreed to install certain roads and grad-



30 H. Gregory Brilliant vs.

'

ing on Tract No. 14269 ; denies that said Agreement

was for an agreed price of $23,320.00.

Request (g)

In response to the request to admit statement (g)

defendant admits that to assure payment to this de-

fendant of the sum estimated at $23,320.00, Flint-

ridge Heights, Inc. did assign to this defendant the

said sum of $18,000.00 on deposit with the County

of Los Angeles, State of California; defendant can-

not truthfully [27] admit or deny that said sum

of $18,000.00 was to accrue to this defendant on

certain street improvements on Tract No. 14269

were completed by them and accepted by the County

of Los Angeles because said Flintridge Heights,

Inc., did assign, set over and transfer to this defend-

ant that certain deposit of $18,000.00 covering in-

stallation of street improvements in Tract No.

14269 and said Flintridge Heights, Inc. did request

and authorize the Board of Supervisors of Los

Angeles County to pay to the order of this defend-

ant the said $18,000.00 when installations of the

street improvements covered by the Contract in

connection with the deposit had been completed and

accepted by the County of Los Angeles.

Request (h)

The truth of statement (h) in the Request for

Admissions is admitted.

Request (i)

The truth of statement (i) in the Request for

Admissions is admitted.

/s/ E. C. HARVEY.
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Subscribed and sworn to before me this 27th day

of May, 1952.

[Seal] /s/ HARRY W. JOHNSON,
Notary Public in and for said

County and State.

My commission expires May 26, 1953.

WOLFORD, JOHNSON & PIKE,

By /s/ HARRY W. JOHNSON,
Attorneys for Defendant,

Harvey Construction Co.

Compliance with rule waived because of brief

time remaining before trial. The clerk will file this

document May 28, 1952.

TOLIN,

Judge.

Affidavit of service by mail attached.

[Endorsed] : Fjled May 28, 1952. [28]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled action having come on regu-

larly for trial on June 4, 1952, and having been

tried on that day and on June 5, 1952, before

the Honorable Ernest A. Tolin, judge presiding,

without a jury, plaintiff being represented by Mr.
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Joseph W. Fairfield, and defendant County of Los

Angeles being represented by Harold W. Kennedy,

County Counsel, and Milnor E. Cleaves, Deputy

County Counsel, and defendant Harvey Construc-

tion Co. being represented by Wolford, Johnson

and Pike and Mr. Harvey M. Johnson, and evidence

both oral and documentary having been introduced

by the respective parties and duly received, and the

cause having been argued and regularly submitted

to the court, the court, being fully advised in the

matter, now makes and files its findings of fact

and conclusions of law: [31]

I.

That all the facts alleged in paragraphs I and II

of plaintiff's First Amended Complaint are true.

II.

That the defendant County of Los Angeles is a

political subdivision of the State of California,

namely a county thereof.

III.

That on October 15, 1949, Flintridge Heights,

Inc., entered into a contract with defendant Harvey

Construction Co., whereby defendant Harvey Con-

struction Co., agreed to perform certain work of

street improvement in Tract 14269 as per map
recorded in Book 356, Pages 28 to 30, inclusive, of

Maps in the office of the County Recorder of said

county, and whereby said defendant was to receive

compensation therefor as set forth under the terms
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and conditions of said contract; that on October

17, 1949, Flintridge Heights, Inc., a corporation,

executed a Deed of Trust to Land Title Insurance

Co., a corporation, trustee, in favor of defendant

Harvey Construction Co., a corporation, covering

certain land in the County of Los Angeles, com-

posed of Tract 14269 as per Map recorded in Book

356 Pages 28 to 30 inclusive of Maps, to secure the

Promissory Note of said Flintridge Heights, Inc.,

in the sum of $18,000.00; that no portion of said

Promissory Note has been paid and said Note is

now in default and a Notice of Default was recorded

on January 25, 1951, as Document No. 1808; that

no sale has been had to said real property pursuant

to said Notice of Default.

IV.

That on October 15, 1949, the defendant Harvey

Construction Co., for and on behalf of Flintridge

Heights, Inc., deposited with the defendant County

of Los Angeles the sum of $18,000.00, pursuant to

the terms of an agreement then about to be entered

into between Flintridge Heights, Inc., and defend-

ant County of Los [32] Angeles for the improve-

ment of certain streets in said tract, said deposit

being required by defendant County of Los Angeles

to guarantee the faithful performance of said agree-

ment by Flintridge Heights, Inc.

V.

That on October 17, 1949, Flintridge Heights,

Inc., did assign, set over and transfer to defend-
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ant Harvey Construction Co., that certain deposit

of $18,000.00, hereinbefore mentioned, covering the

installation of street improvements in said tract

No. 14269 and said Flintridge Heights, Inc., did

further request and authorize the Board of Super-

visors of the County of Los Angeles to pay to the

order of Harvey Construction Co., the said sum of

$18,000.00 when installation of the street improve-

ments covered by the contract between Flintridge

Heights, Inc., and defendant County of Los An-

geles had been completed and accepted by the

County of Los Angeles.

VI.

That on October 25, 1949, through an order of

the Board of Supervisors as governing body thereof,

the County of Los Angeles entered into an agree-

ment with Flintridge Heights, Inc., by which the

County agreed to accept said streets in said Tract

14269 as dedicated by said Flintridge Heights, Inc.,

as subdividers, and by which said Flintridge

Heights, Inc., agreed to perform certain street im-

provement work within said tract, estimated to cost

$18,000.00, according to certain specifications of the

County within 12 months of said date; that under

the terms of said agreement, Flintridge Heights,

Inc., was obligated to furnish to the County a

bond or its cash equivalent for faithful performance

of the agreement in an amount not less than the

estimated cost of said improvements.
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VII.

That the streets in said Tract 14269 had been

dedicated [33] by Flintridge Heights, Inc., and the

dedication accepted by defendant County of Los

Angeles, and a subdivision map of said Tract re-

corded on October 27, 1949; that no portion of the

street improvements, as set forth in the contract

dated October 25, 1949, between Flintridge Heights,

Inc., and the County of Los Angeles, has been com-

pleted, or accepted by the County of Los Angeles.

VIII.

That the sum of $18,000.00 deposited by defend-

ant Harvey Construction Co., with defendant

County of Los Angeles, on October 15, 1949, is still

in possession of the defendant County of Los An-

geles.

Conclusions of Law

From the foregoing facts, the County makes the

following conclusions of law:

I.

That the sum of $18,000.00 prayed for in plain-

tiff's First Amended Complaint is not an asset of

the estate of Flintridge Heights, Inc.

II.

That plaintiff as trustee of said estate has no

right to said sum as against defendants County of

Los Angeles or Harvey Construction Co., and that

plaintiff is not entitled to any relief herein what-

ever against said defendants.
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III.

That defendants County of Los Angeles and Har-

vey Construction Co. shall have judgment against

the plaintiff herein together with the costs incurred

herein by each of said defendants.

Let judgment be entered accordingly.

Dated: June 27, 1952.

/s/ EENEST A. TOLIN,
Judge of the District Court.

[Endorsed] : Filed Jime 27, 1952. [34]

In the District Court of the United States for

the Southern District of California, Central

Division

Civ. No. 13759-T

H. GREGORY BRILLIANT, as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankinipt,

Plaintiff,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Defendant,

JUDGMENT

The above-entitled action having come on regu-

larly for trial on June 4, 1952, and having been

tried on that day and on June 5, 1952, before the
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Honorable Ernest A. Tolin, judge presiding, with-

out a jury, plaintiff being represented by Mr. Joseph

W. Fairfield, and defendant County of Los Angeles

being represented by Harold W. Kennedy, County

Counsel, and Milnor E. Gleaves, Deputy County

Counsel, and defendant Harvey Construction Co.

being represented by Wolford, Johnson and Pike

and Mr. Harvey M. Johnson, and evidence both oral

and documentary having been introduced by the

respective parties and duly received, and the cause

having been argued and regularly submitted to the

court, and the court having made its findings of fact

and conclusions herein,

It Is Ordered, Adjudged and Decreed that the

defendants County of Los Angeles and Harvey

Construction Co. have judgment against the plain-

tiff herein, together w^ith their costs incurred, and

that plaintiff take nothing against said defendants.

Dated: June 27, 1952.

/s/ ERNEST A. TOLIN,
Judge of the District Court.

[Endorsed] : Filed June 27, 1952.

Docketed and entered June 27, 1952. [36]

[Title of District Court and Cause.]

OBJECTIONS TO FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Comes nov^ the plaintiff, H. Gregory Brilliant,

and makes the following objections to the proposed

Findings of Fact and Conclusions of Law:
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I.

Objects to so much of the Findings of Fact which

fails to include the following Findings of Fact:

That neither the County of Los Angeles nor the

Harvey Construction Co. did or performed any type

of work nor installed any type of street improve-

ments in said Tract No. 14269.

II.

Objects to so much of the Conclusions of Law
which fails to allege as follows:

That the County of Los Angeles expended no

money whatsoever in any street improvement in

Tract No. 14269 [37] and as a result sustained no

damages therefor.

III.

Objects to so much of the Conclusions of Law
which fails to allege as follows:

That the Harvey Construction Co. expended no

money whatsoever in any street improvement in

Tract No. 14269 and as a result sustained no dam-

ages therefor.

Respectfully submitted,

/s/ JOSEPH W. FAIRFIELD,
Attorney for Plaintiff.

Affidavit of service by mail attached.

[Endorsed]: Filed June 30, 1952. [38]
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[Title of District Court and Cause.]

POINTS IN OPPOSITION TO OBJECTIONS
TO FINDINGS AND CONCLUSIONS

Comes Now Defendant County of Los Angeles to

oppose plaintiff's objections to the findings of fact

and conclusions of law now filed with this court,

in the following particulars

:

I.

In reference to plaintiff's objection numbered

'*I," there was and is no obligation on the part of

the defendant County of Los Angeles under the

agreement made with Flintridge Heights, Inc., in-

sofar as the latter contracting party is concerned,

to perform work or install street improvements;

such a finding is therefore neither relevant nor

material to this case.

II.

In reference to plaintiff's objection numbered

*'II," there was and is no obligation on the part

of the defendant County of Los Angeles under said

agreement, insofar as Flintridge [40] Heights, inc.,

is concerned, to expend any money for street im-

provements in Tract No. 14269. There is an obli-

gation, however, on the part of the County of Los

Angeles, or its public successor in this area, to the

general public on whose behalf this agreement was

made by the County, so long as this tract remains

in its subdivided status. That obligation is not con-

trolled, however, by the terms of the agreement at

bar. A damage remains, therefore, to the general

public by reason of the fact that Flintridge Heights,
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Inc., failed to carry out the teims of its agreement

to improve these street areas. The sum on deposit

with the defendant County of Los Angeles is to

secure said defendant, and the public it represents,

against having to bear the cost of making the im-

provements that Flintridge Heights, Inc., failed to

make and still fails to make. Upon completion of

such improvements by plaintiff, even at this late

date since defendant County of Los Angeles has not

yet acted to acquire the $18,000 out of trust, said

sum will be paid by said defendant or its public

successor according to the terms of the deposit and

assignment in this matter.

The conclusion contended for by plaintiff is there-

fore neither relevant nor material to this case inso-

far as expenditure of money is concerned, and in

the matter of damages, untrue.

III.

In any event, plaintiff has failed to comply with

Rule 7 (a). Local Rules, which requires ''a written

detailed statement of the objections thereto, and the

reasons therefor." No reasons for plaintiff's ob-

jections have been indicated, and the time for filing

them has expired.

HAROLD W. KENNEDY,
County Counsel, and

/s/ MILNOR E. GLEAVES,
Deputy County Counsel, Attorneys for Defendant

County of Los Angeles.

Affidavit of service by mail attached.

[Endorsed] : Filed July 1, 1952. [41]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

To: Harvey Construction Co. and Wolford, John-

son & Pike, its attorneys, and County of Los

Angeles and Harold W. Kennedy, County

Counsel

:

Notice is Hereby Given that H. Gregory Brilliant,

plaintiff above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the final judgment entered in this action on June

27th, 1952.

Dated July 8th, 1952.

/s/ JOSEPH W. FAIRFIELD,
Attorney for Appellant.

Affidavit of service by mail attached.

[Endorsed]: Filed July 11, 1952. [43]
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In the United States District Court, Southern Dis-

trict of California, Central Division

No. 13,759-T-Civil

H. GREGORY BRILLIANT, as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankrupt,

Plaintiff,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Defendants.

Honorable Ernest A. Tolin, Judge Presiding

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Appearances

:

For Plaintiff:

JOSEPH W. FAIRFIELD, ESQ.

For Defendant Harvey Construction Co.:

WOLFORD, JOHNSON & PIKE, By
HARVEY M. JOHNSON, ESQ.

For Defendant County of Los Angeles:

HAROLD W. KENNEDY,
County Counsel, By

MILNOR E. CLEAVES, ESQ.,

Deputy County Counsel.
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Wednesday, June 4, 1952—10 A.M.

The Clerk: H. Gregory Brilliant, as Trustee of

the Estate of Flintridge Heights, Inc., Bankrupt,

Plaintiff, v. Harvey Construction Company and

County of Los Angeles; Civil No. 13,759-T.

The Court: I rather gathered the impression

from the pleadings that the County of Los Angeles

does not ask it get the money, but resists everyone

else getting it.

Mr. Gleaves : That's right ; v^e ask for no affirma-

tive relief.

The Court: It has been presented against you

that before you could get the money you would have

to show certain things. You would have to show the

cost of doing the work and thus minimize damage,

if that can be done.

I don't know that that situation will prevail or

apply in an instance where you don't ask for any-

thing, but simply say, "Don't let them have it."

What do you think?

Mr. Fairfield: That is precisely our position. I

will present a memorandum setting forth what your

Honor has just stated.

It is difficult for me to understand how the County

can retain the funds or the Harvey Construction

Company.

The County not only has done nothing to earn

funds, but [2*] indicate they have no such desire.

The cost of building these roads has risen in price

and the surety is insufficient. The funds were put

there just as a surety.

*Page numbering appearing at tap of page of original Reporter's
Transcript of Record.
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In the event the corporation would fail in its

obligation to construct the road, the County would

go in and do the work with sufficient funds on the

other hand to do the work.

The Court : Are you contending there are or are

not sufficient funds to do the work?

Mr. Fairfield: That is not the point.

The Court: Is the $18,000 sufficient to do the

work now'?

Mr. Fairfield: I don't believe it is, from what

Mr. Kennedy has submitted.

The Court : There was a 12-months performance

period.

Mr. Fairfield : Which expired two years ago.

The Court: Was the $18,000 sufficient to do the

work at the expiration of the performance period?

Mr. Fairfield: I think it was, and I think Mr.

Harvey will so state.

The Court: I thank you for the memorandum,

but remind you that Local Rule 3 requires it to be

in somewhat ahead of this day.

Mr. Fairfield: Then I would like to raise this

question for the court. On the question of the pres-

entation of the [3] case, it seems to me that the

burden now shifts upon the defendant, at least as

far as the County is concerned. If they claim that

money by way of a forfeiture, then I think the

burden is upon them.

The Court : They are not claiming it at all ; they

just say you are not entitled to it.

Mr. Fairfield: If the Court please, at this time

I call upon the County to produce the original of
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the agreement entered into between Flintridge

Heights, Inc., and the County of Los Angeles.

Mr. Gleaves: I have a certified copy of that in

the file.

Mr. Fairfield: Do you want to use the photostat

copy?

Mr. Gleaves: That is all right.

Mr. Fairfield: Then I will offer that as Plain-

tiff's Exhibit 1 in evidence.

The Court: There is a copy appended as an ex-

hibit to the County pleading. Is that the one you

are referring to?

Mr. Gleaves: That is right; yes, sir.

The Court: We will receive it in evidence by

reference, then, and the Clerk can hand it to coun-

sel for his use in directing my attention to anything

you have in mind.

(The document referred to was marked Plain-

tiff's Exhibit No. 1 and was received in evi-

dence.) [4]

Mr. Fairfield: At this time I call upon the de-

fendant Harvey Construction Company to produce

the agreement entered into between it and the Flint-

ridge Heights Corporation.

Mr. Gleaves: That is also annexed.

Mr. Fairfield : Do you want to use the photostat

copy? I think it is annexed to the answer.

I should like to offer this in evidence as Plain-

tiff's Exhibit No. 2.

The Court: Admitted.
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The Clerk: Plaintiff's Exhibits 1 and 2 in evi-

dence.

(The document last referred to was marked

Plaintiff's Exhibit No. 2 and was received in

evidence.)

Mr. Fairfield: Now, if the Court please, at this

time I ask the defendant to produce the note and

trust deed of Flintridge Heights, Inc., and Notice

of Default.

Mr. Johnson: Do you have any objection to the

photostat ?

Mr. Fairfield: No objection to the photostat at

all.

Mr. Johnson: All right.

Mr. Fairfield : At this time, if the court pleases,

I should like to offer the note and trust deed, photo-

stats thereof, both of which have been executed by

the bankrupt corporation, as Plaintiff's Exhibit 3.

The Court: Is there any objection to anyone

using photostats here in lieu of original documents ?

Mr. Gleaves: Not as to the County. [5]

The Court : Then photostats may be used in lieu

of originals, unless a specific objection is made at

the time of the offer.

Mr. Gleaves: So agreed.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 3.

(The document referred to was marked Plain-

tiff's Exhibit No. 3 and was received in evi-

dence.)

Mr. Fairfield: I would like to offer in evidence
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as Plaintiff's Exhibit No. 4 the Notice of Default

and Election to Sell Under the Deed of Trust.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 4.

(The document referred to was marked Plain-

tiff's Exhibit No. 4 and was received in evi-

dence.)

Mr. Fairfield: I would like to call Mr. McClean

as my first witness, if the court please.

Mr. McClean: Your Honor, you mentioned yes-

terday that there would be a fee for yesterday and

today; is that correct?

The Court: If you are entitled to a witness fee,

you will receive the witness fee.

Mr. McClean: I was here yesterday, and this is

my second day.

The Court: Are you raising the point you won't

testify [6] until you are paid?

Mr. McClain : That is correct.

The Court: The case was called yesterday and

was continued in the meantime, so you want your

fee for today as welH

Mr. McClean: Yes, sir.

Mr. Fairfield: We will see that he gets his wit-

ness fee. That has to be given by the trustee in

bankruptcy, but before the day is over he will have

his check. You have my assurance of that.

Mr. McClean: Is that correct, your Honor?

The Court: He is an officer of the court and he

says he will pay you. That is sufficient for the

court.
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Mr. McClean: That will be Mr. Brilliant?

The Court: The man who spoke was Joseph W.
Fairfield, who acts as attorney for H. Gregory

Brilliant as trustee of the Estate of Flintridge

Heights, Inc., bankrupt, plaintiff; is that true?

Mr. Brilliant: That is true. I am the trustee

and I am to make it out on a trustee's check counter-

signed by Referee Head, but we will have that, I

assure you.

The Court: All right, I think you can testify.

These gentlemen are officers of the court, Mr.

McClean. I have known them as honorable gentle-

men. I have known them for many years. [7]

Mr. McClean: Thank you.

MATTHEW McCLEAN
called as a witness on behalf of plaintiff, having

been first duly sworn, was examined and testified

as follows:

The Clerk: Will you state your name to the

court ?

The Witness: Matthew McClean.

Direct Examination

By Mr. Fairfield:

Q. Mr. McClean, you were an officer and direc-

tor of the bankrupt corporation, Flintridge Heights,

Inc., is that correct? A. Yes, sir.

Q. What office do you hold in the bankrupt cor-

poration? A. That of president.

Q. When did you first become president of the
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corporation? A. I do not recall the date.

Q. Was it in the year 1949; is that correct?

A. I believe it was.

Q. Were you the one that entered into negotia-

tions with the County for the purpose of construct-

ing the roads on the property which is known as

Tract 14269?

A. I had many negotiations with the County

over that [8] tract.

Q. In the course of your contact, was the ques-

tion of the construction of the roads considered at

that time? A. Yes, sir.

Q. Incidentally, with whom did you have your

conversations ?

A. With the County Road Commissioner. I have

had it with the two last County Road Commission-

ers.

Q. Do you recall their names?

A. I am trying to.

Q. Was Mr. Kennedy one of them?

A. There was a man before Mr. Kennedy, I be-

lieve.

Q. Was it Mr. Burt?

A. I believe that was the one.

Q. In respect of your conversations, did you

talk with them about the width and length of the

roads? A. Yes, sir.

Q. What was the result of your conversation

regarding the length and widths of the roads?

A. Without the contract to help me remember,

I wouldn't remember the footages.
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(Testimony of Matthew McClean.)

Q. I show you Plaintiff's Exhibit No. 1, Mr.

McClean, and ask you if that refreshes your recol-

lection.

A. No. Do you have the profile map on that ?

Q. Mr. McClean, let me ask you this: Do you

recall [9] whether the conversations dealt with roads

26 feet wide or 30 feet wide?

A. Both widths were discussed as of 22 feet.

Q. 22 feet?

A. The three widths had been discussed at dif-

ferent times.

Q. At the time you entered into that contract

known as Plaintiff's Exhibit No. 1, had you come

to an agreement as to how wide the roads were to be ?

A. There was a tentative agreement on that.

Q. To what width had you agreed upon?

A. It had varied, but there was a profile map
with tentative approval by the County of Los An-

geles, and on that map it mil show you definitely

w^hat was marked by the engineer, and which was

marked by the County.

Q. Mr. McClean, what I am trying to ascertain

from you, and my question was, to what had you

agreed regarding the width of the roads ? Had you

agreed to a 22-feet-wide road, 26-feet-wide road, or

a 30-feet-wide road?

A. I had not agreed to any of them. We had

agreed to a map that showed the layout of the road,

both with the County and with the corporation, and

that maybe had varied widths of road.

Q. When you say had varied widths of road, you
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mean some roads were to be 22 feet wide, some

roads were to be [10] 26 feet wide, and some roads

were to be 30 feet wide; is that correct?

A. No, that isn't correct.

Q. Then what did you mean when you said that ?

A. It would be necessary to have the profile map
to properly explain it.

Q. You had conversations in connection with

that, didn't you?

A. With the map in front of me
Mr. Gleaves: I object to the question. The wit-

ness answered he doesn't know. Counsel is cross-

examining his own witness.

The Court: Objection overruled.

Mr. Fairfield : May we have the question read ?

(Question read.)

The Witness: Yes, sir.

Q. As a result of your conversations, was a cer-

tain agreement or certain understanding between

you and the County or between the corporation and

the County arrived at, as to the width of certain

roads ?

Mr. Gleaves: I object to this question, too, your

Honor. The witness said he doesn't know.

The Court: That specific objection is overniled.

However, he is asking the witness for conclusions

and the effect of legal instruments or conversations

which amounted [11] to agreement. I don't know

that your statement, *'We had a contract or agree-

ment," is proper.



52 H. Gregory Brilliant vs.

(Testimony of Matthew McClean.)

Mr. Gleaves: May I add that to my objection'?

The Court: The court's objection as adopted by

counsel is sustained.

Mr. Fairfield: May I ask counsel if he has a

profile map in his possession?

Mr. Gleaves: No, sir.

Mr. Fairfield : May I ask counsel to produce the

specifications just annexed to the agreement, Plain-

tife's Exhibit 1?

Mr. Gleaves: The profile, to the best of my in-

formation, Mr. Fairfield, is in the possession, or was

in the possession of the subdivider.

Mr. Fairfield: I am talking about specifications

now, Mr. Gleaves.

The Court: Mr. Fairfield, you can probe all you

want into what was said. I did not mean to indi-

cate you were foreclosed from that. I just don't

think in an action where the contract is as much

an issue as this is that we can have people say there

was a contract to this effect or that. That is a con-

clusion. If we need to know what was said or writ-

ten, then counsel can argue that is a contract for a

22 feet road, or 2 feet lane, or catwalk.

Mr. Fairfield: That is all well and good, sir

but [12] unfortunately there is nothing in the agree-

ment that says anything about any widths. That is

Plaintife's Exhibit No. 1.

I have called upon counsel here to produce the

specifications which were annexed to the agreement.

They are not in that particular portion of it, and I



Harvey Construction Co., etc. 53

(Testimony of Matthew McClean.)

served notice to produce. I did not have reference

to the profile.

Mr. Gleaves: I am perfectly aware of what you

asked for, counsel, and I am trying to find what I

think you want.

If your Honor please, I have here the original

specifications which to the best of my knowledge

were attached to the contract. They are in the offi-

cial possession of the Board of Supervisors, and I

think, if the Court please, there is a question of re-

trieving these after the case is over, if it may be

stipulated that that particular exhibit, if introduced,

may be withdrawn at the conclusion of the trial

until time for appeal has expired.

The Court: It may be stipulated that it may be

withdrawn at any time by the substitution of a

photostat therefor.

Mr. Fairfield : I have no objection to that. I am
merely thinking that these are printed or mimeo-

graphed forms and I gather that the County prob-

ably has a great deal of these, and I would have no

objection to having any of them substituted in lieu

of these.

Mr. Gleaves: No objection to that.

Mr. Fairfield : I will offer this in evidence as [13]

Plaintiff's Exhibit No. 5.

The Court : Admitted.

The Clerk: Plaintiff's Exhibit No. 5.

(The document referred to was marked Plain-

tiff's Exhibit No. 5 and was received in evi-

dence.)
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Q. (By Mr. Fairfield) : Mr. McClean, I would

like to show you Plaintiff's Exhibit 5 and ask you

if that will refresh your recollection that there was

any discussion as to widths of the roads.

(To the Court) : If the Court please, while Mr.

McClean is going through that document, which may
take a little time, could I withdraw him?

The Witness: This does not help me at all.

Q. This does not help you at all ? A. No.

Q. All right, Mr. McClean, one further question

:

When did you first learn that the County insisted

that all those roads would have to be 30 feet wide ?

Mr. Gleaves : I object to that question as assum-

ing facts not in evidence, and the County does not

always demand any such thing, if your Honor please.

The Court: Sustained.

Q. (By Mr. Fairfield) : Mr. McClean, subse-

quent to the entering into of the agreement with

the County, was there any change made as to the

County requirements regarding [14] the widths of

the roads ?

A. Not to my knowledge.

Q. You don't recall any one way or the other,

do you? A. No, sir.

Mr. Fairfield: I will withdraw this witness for

the moment and call Mr. Harvey as an adverse wit-

ness.
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E. C. HARVEY
called as a witness on behalf of plaintiff, having

been first duly sworn, was examined and testified as

follows

:

The Clerk: Will you state your name to the

court %

The Witness: E. C. Harvey.

Direct Examination

By Mr. Fairfield:

Q. Mr. Harvey, you are an officer and director

of the defendant Harvey Construction Company; is

that correct? A. It is.

Q. What office do you hold?

A. Vice-president.

Q. Sometime in 1949 you entered into negotia-

tions with the bankrupt, Flintridge Heights, Inc.,

for the purpose of doing certain construction on

Tract 14269; is that correct, sir? [15]

A. That is right.

Q. As a result of those negotiations, you entered

into Plaintiff 's Exhibit No. 2, the agreement between

you and Harvey; is that correct? A. Yes.

Q. At that particular time did you have any

conversations with members of the County regard-

ing the widths of the roads ? A. No.

Q. Did you have any conversations with anyone

regarding the widths of the roads ?

A. I don't remember for sure that I did.

Q. Mr. Harvey, at the time you prepared the

figures which are on Plaintiff's Exhibit 2 and you
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gave an estimate of price, didn't that include the

fact that the roads were to be 26 feet wide?

A. No, the figures were given us by the Flint-

ridge people, which I presume were from their en-

gineer.

Q. Weren't those figures on a 26-feet-wide road,

Mr. Harvey?

A. I cannot say that is correct. They are fur-

nished to us on the engineer's estimate from Flint-

ridge. The profiles would show what they thought

the roads were going to be. I presume that their

engineer was preparing and submitting for ap-

proval [16]

Q. Mr. Harvey, did you later learn that the

County had changed its requirements for the widths

of the roads'?

A. "We later learned that the roads would be

wider than what these estimates were based on.

Q. From whom did you learn that, Mr. Harvey?

A. I believe from Flintridge Heights, Inc.

Q. Did you take that matter up with the County ?

A. We did.

Q. Mr. Harvey, I wish to show you a letter

dated May 23, 1951, addressed to the Los Angeles

County Road Department, and I particularly wish

to call your attention to the paragraph which reads

as follows

:

"The first engineer for the Flintridge

Heights, Inc., had prepared profiles on the as-

sumption that the paving would be 26 feet wide.

Later the County advised them it would have to
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be 30 feet wide, and the Flintridge Heights,

Inc., advised us they were having Mr. Garrett

prepare new profiles, which apparently were

never completed and approved by the County."

I will ask you again, Mr. Harvey, whether that

does not refresh your recollection that at the time

you made the estimates in Plaintiff's Exhibit No. 2

that that was not based on a road 26 feet wide %

A. I cannot say definitely what the original was

based [17] upon. This letter would indicate that

the engineer had based it on a 26-foot width, but

when I first had information, I don't know that I

ever had information as to the actual width of the

road except by looking over the profiles, which

would probably vary.

Mr. Fairfield: I would like to offer this in evi-

dence as Plaintiff's Exhibit No. 6.

Mr. Gleaves: I would object to that on the

ground it is not material. It says nothing about the

fact that the County requires 26-feet-wide roads. It

merely says the engineer proceeded on that assump-

tion.

The Court: Whether it is material to the issue

or not is difficult to tell, because there has been no

foundation laid for it. We do not have the oppor-

tunity to view this offered exhibit in relation to the

picture which the case will present.

Mr. Fairfield: There hasn't been any founda-

tion laid, that is true.
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Q. Mr. Harvey, did you send this letter to the

County ? A. Yes.

Q. Did you send copies of that letter to anyone

else?

A. Well, the letter shows that copies were sent

to Earl E. Moss, Mr. Becker, attorney for trustee,

and E. E. Wolford, attorney in El Monte. [18]

Mr. Fairfield: I offer that in evidence at this

time, if the court please.

The Court: Were those copies and the original

transmitted to the persons you have indicated on or

about the date that the letter bears?

The Witness: Yes, at the time we wrote the let-

ter, we sent copies to these three parties.

The Court: Did this letter follow a conversation

in which something was said about sending a letter

of this type %

The Witness: May I refer to the letter and I

can answer that better?

The Court: Surely. j

The Witness: Yes, I probably had a conversa-

tion with the Flintridge, asking why we didn't get

the approved profile so we could start. I notice the

letter mentions that, and I presume that they ad- |

vised us that the County was requiring the road to

be wider than their engineers first presumed it

would be.

The Court : Does the offer still stand and the ob-

jection still stand?

Mr. Fairfield : The offer in evidence is still open.

Mr. Cleaves: The objection still stands.
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The Court: Will you state the grounds of your

objection again? [19]

Mr. Gleaves: Lack of materiality, if the court

please. There is nothing there that shows in any

way that the County ever required 26-foot width or

changed its requirements at any time before or after

the execution of the contract.

The Court : It might be that, tied with other evi-

dence that we have individual letters or letters and

conversation, no one of which would establish a

point, but as a composite would provide a picture.

I don't see that this letter proves it at all, but I

think it is admissible.

Mr. Johnson: May I make an objection?

The part counsel suggests or refers to in this

paragraph says:

*' Later the County advised them it would

have to be 30 feet wide."

And that is purely hearsay.

The Court : The court will treat that as hearsay.

We are not going to take this letter as binding on

the County or as evidence of anything the County

did. It purports to be a letter of the Harvey Con-

struction Company to the County, and might be a

foundation for a letter from the County to Harvey.

It is admitted. The objection is overruled.

The court will not consider those portions which

are hearsay as in any way binding upon the County

or proof of anything. [20]
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(The document last referred to was marked

Plaintiff's Exhibit No. 6 and was received in

evidence.)

Mr. Fairfield: If your Honor please, I would

like to get the letter, pursuant to a notice to pro-

duce, dated May 29, 1951, addressed to Mr. Ken-

nedy, attention of Mr. Gleaves, addressed to Harold

Kennedy, attention Mr. Gleaves, and I should like

to offer that in evidence as Plaintiff's Exhibit No. 7.

Mr. Gleaves: Just a moment. I object to that

as no foundation having been laid. I don't know

for what purpose counsel wishes to put it in.

The Court: Sustained.

Mr. Fairfield : I offer it for identification at this

particular time. I will lay a foundation for it later.

The Clerk: Plaintiff's Exhibit 7 for identifica-

tion.

(The document referred to was marked Plain-

tiff's Exhibit No. 7 for identification.)

Mr. Fairfield: I have no further testimony of

this witness.

The Court: Any cross-examination?

Mr. Fairfield: Is Mr. Kennedy here?

Mr. Gleaves: No. If counsel is looking for

someone from the road department, there is a rep-

resentative who was at all times present. [21]

Mr. Fairfield: Mr. Gill?

Mr. Gleaves: Yes.

Mr. Fairfield: May I call Mr. Gill, then?
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KENNETH E. GILL
called as a witness on behalf of plaintiff, having

been first duly sworn, was examined and testified

as follows:

The Clerk: Will you state your name to the

court %

The Witness: Kenneth E. Gill.

The Court: Called as an adverse witness?

Mr. Fairfield : Called as an adverse witness.

Direct Examination

By Mr. Fairfield:

Q. You are employed by the County of Los An-

geles ; is that correct, Mr. Gill ? A. Yes, sir.

Q. Just what is your position there?

A. I am> a civil engineer in the County Road
Department.

Q. Who is your superior officer, Mr. Gill?

A. At the present time?

Q. Yes.

A. Mr. Sam R. Kennedy is the Road Commis-

sioner.

Q. Are you familiar with Mr. Kennedy's signa-

ture? A. Yes, sir. [22]

Q. I wish to show you Plaintiff's Exhibit 7 for

identification and ask you if that is his signature.

A. Yes, that is his signature.

Q. Have you a copy of that letter in your file,

Mr. Gill? A. I presume so.

Mr. Fairfield : I would like to offer this as Plain-

tiff 's Exhibit 7 in evidence.
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Mr. Gleaves : I object on the ground, in the first

place, that it is immaterial; and, secondly, there is

no indication as to what possible bearing it has in

this case. Inasmuch as it was addressed to me, I

would be perfectly happy to honor counsel's request.

Mr. Fairfield: In that particular portion of the

letter which states, "The Road Department would

be reluctant to be required to complete the street

work. However, since the amount of the bond is

known to be insufficient at this time, it is requested

to review the information and take what action may
be indicated," only to show that the Road Depart-

ment did not want to do the work.

Mr. Gleaves: That is utterly immaterial to the

responsibility of the subdivider to fulfill the agree-

ment.

The Court : Pass it up, please.

(Document handed to the court.)

The Court: Objection sustained. I see no rele-

vancy. [23] You might reoffer it, if it turns out at

a later time that you have the jigsaw puzzle solved

with the exception of one piece missing, and this

might be that piece.

Mr. Fairfield: I have no further questions of

this witnesss.

Mr. Gleaves: No questions.

The Court : You had better remain in attendance,

Mr. Gill. They might change their minds.

Mr. Fairfield: If the Court please, I have made
certain requests from the County for admissions,
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and I have heard nothing from them, and so I pre-

sume they are admitted.

The original is in the file, and I would like to offer

that as plaintiff's exhibit next in order. These are

requests for admissions from the County and re-

quests for admissions from Harvey Construction

Company.

The Court: You better read them in. Read in

the ones you rely on.

Mr. Fairfield : As to the County itself, that each

of the following statements is true:

*' (a) That County of Los Angeles did on or

about the 17th day of October, 1949, receive

from Flintridge Heights, Inc., the sum of $18,-

000;

''(b) That no portion of the said $18,000

was expended or in any way spent by the

County of Los Angeles
; [24]

''(c) That the said sum of $18,000 is still in

the possession of the County of Los Angeles

;

"(d) That the County of Los Angeles did

no work whatsoever nor make any improve-

ments on Tract 14269."

Mr. Gleaves : Those are admitted to be true.

However, letter (d), as far as being an evidentiary

fact is concerned, we would object to any such

admission being received in evidence, for the simple

reason that it has no relevancy in this case.

The Court: Do you object to the request for ad-

missions ?

Mr. Gleaves: I did not. I merely am objecting
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to the materiality of the adraission. The fact is

true, but it has no bearing on the case ; and on that

basis I am objecting to its introduction into evi-

dence.

The Court : Without deciding that it has a bear-

ing on the case, it is difficult for me to see that it

has, but it is also difficult for me to see that it defi-

nitely has not. As I have commented before, we will

have to defer this to see what the combination of

these things might develop as a complete picture.

While this does not look like a piece of our jigsaw

puzzle, it might conceivably be.

Mr. Grieaves: If the court wishes to take these

pieces in as fragmentary pieces of evidence, I don't

object to that, but it has no relevancy. [25]

The Court: If it has relevancy, the court does

not see it. It appears that this is within the border-

line where some relevancy might later be attached,

but for provisional consideration.

Mr. Fairfield: It seems to me it is very, very

material and does go to a very, very relevant por-

tion of the issues here.

The County has certain funds in its possession

as a surety, and the law is quite clear that it was

incumbent on them under the circumstances, when

a subdivider failed to perform its responsibilities

under the contract, for the County to undertake

those particular duties and then charge it to the

surety. They have done that.

It is incumbent on us to prove they didn't do any

work and that is precisely what we have here, that

they did no work.
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So, under the circumstances, not having done any

work and having sustained no damages, we are

entitled to the refund.

If they did the work and, say, expended $14,000,

we would be entitled to $4,000; but if they did the

work and, say, expended $20,000, we would be in-

debted to them for $2,000.

The question is : Did they do any work ? And this

particular admission is extremely important and

relevant to the [26] issues for that reason.

The Court : It is in evidence ; we will consider it.

Mr. Fairfield: I will get the request for admis-

sions in from Harvey.

''(a) On or about the 15th day of October,

1949, Harvey Construction Company did lend

to Flinti:idge Heights, Inc., the sum of $18,000.

"(b) That on or about the 15th day of

October, 1949, Flintridge Heights, Inc., exe-

cuted a note and trust deed in the sum of

approximately $18,000 on its property described

as Tract 14269, and that the Harvey Construc-

tion Company was a beneficiary of said note

and trust deed."

I might add, these were submitted to counsel be-

fore I received their answer. Since that time we
have gotten the note and trust deed in.

''(d) No part of said loan of said $18,000

as hereinbefore set forth was ever repaid to

the Harvey Construction Company, and Flint-

ridge Heights, Inc., was in default of its pay-

ment under said note.
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''(h) That the Harvey Construction Com-

pany did no work whatsoever of any type or

nature on Tract 14269."

And:

''(i) That the Harvey Construction Com-

pany did not install any curbs, pavings, oi

grades whatsoever [27] on Tract 14269."

Plaintiff rests.

Mr. Gleaves : On behalf of defendant County of

Los Angeles we move the court at this time to dis-

miss the complaint as against the defendant County

under Rule 41 (b) on the ground that plaintiff has

shown no right for the return of the money.

(Thereupon argument was presented on be-

half of the motion by counsel for the County

of Los Angeles.)

The Court: Motion denied.

Mr. Gleaves: We will call Mr. Gill for the de-

fendant County of Los Angeles.

KENNETH E. GILL
called as a witness on behalf of defendant County

of Los Angeles, previously sworn, testified as fol-

lows:

Direct Examination

By Mr. Gleaves:

Q. Mr. Gill, you previously testified as to your

present occupation as a civil engineer in the Road
Department of the County of Los Angeles?
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A. Yes, sir.

Q. Were you in that capacity in October, [28]

1949? A. Yes, sir.

Q. Are you aware of the agreements and the

circumstances leading up to that agreement between

the Flintridge Heights, Inc., the subdivider, and

the County of Los Angeles? A. Yes, I am.

Q. Did you have any part in working with the

subdivider in the preparation of the plans for the

proposed tract?

A. Yes, sir; they came in to me for checking

and for handling.

Q. Mr. Gill, at any time, to the best of your

knowledge, did the County approve in any way a

26 feet width of the streets in the subject tract?

A. No, it did not.

Q. Are you familiar with any circumstances in-

volving a proposal for a 26-foot width in this tract ?

A. At the time the tract was presented, there

was considerable argument about it, and about the

use of curbs on that particular road; but the Road

Commissioner decided against anything deviating

from our standard of curbs, 30 feet between curbs.

Mr. Fairfield: I move to strike that part of the

answer dealing with what the Road Commissioner

decided.

The Court: Will you read the answer, Mr.

Sherry ?

(Answer read.) [29]

The Court: I don't think you can establish the

decision of the Road Commissioner in that way.
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The motion to strike that part of the answer,

beginning with the words ''but the Road Commis-

sioner decided," and everything following there-

after, is granted.

Q. (By Mr. Gleaves) : To your personal knowl-

edge, Mr. Gill, was any approval ever given to allow

26-foot width streets in the tract?

A. No, there was not.

Q. Mr. Gill, are you familiar with the physical

surface of the tract in question as of the present

time? A. Yes, I am.

Q. Were you familiar at the time the agreement

was entered into, which was in October, 1949?

A. Yes, I was.

Q. Were there any street improvements what-

soever ever done upon that tract subsequent to

October, 1949?

A. The subdivider did some rough grading on it.

Q. What is the condition of that rough grading

at the present time, if you know?

A. In very bad condition.

Q. Mr. Gill, I show you three snapshots and ask

you if you can tell me what they are, please?

A. These show conditions on the

Mr. Fairfield: Just a minute. That was not the

question. [30]

Mr. Gleaves: I believe it was.

The Court: I think he is undertaking to tell

what they are pictures of. Is that what you are

asking ?

Mr. Gleaves: Yes.
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The Court: Just tell what they are pictures of.

The Witness: They are pictures taken up on

this tract under consideration.

Q. (By Mr. Gleaves) : Mr. Gill, do those pic-

tures correctly depict the condition of any part of

the roads in the subject tract at the present time,

to the best of your knowledge?

Mr. Fairfield: I object to that. He cannot inter-

pret those pictures. They are not in evidence. If

they were in evidence, he could explain them. I

think a foundation should be laid before allowing

them in evidence.

Mr. Gleaves: I am laying a foundation.

Mr. Fairfield: Let's get the photographer and

the time

Mr. Gleaves: Just a minute. I am asking if

these pictures correctly depict the condition of the

road at the present time, and if his answer is yes,

I believe a sufficient foundation is laid for them.

The Court: Objection overruled.

Q. (By Mr. Gleaves) : Will you answer, please?

A. Yes, they do.

Mr. Gleaves: We will offer those in evidence

as [31] defendant County's exhibit next in order.

Mr. Fairfield: That is objected to, if the court

pleases, on the ground no proper foundation has

been laid.

The Court: Wherein is the foundation defec-

tive?

Mr. Fairfield: First of all, he has to lay the

foundation as to when they were taken, the time,
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the place, and the circumstances. I will admit that

the photographer is essential in certain instances,

but he can testify to what he knows, if that is the

premises, and that will eliminate having the pho-

tographer. We don't know when those pictures

were taken.

The Court: It doesn't make any difference. He
says that is how the premises look now; that would

be thirteen minutes after eleven o'clock on this day

in June.

I don't suppose he is speaking with that exacti-

tude; but as of the current time it looks the way

it does in the picture. He can testify as to how it

looks at this time. Instead of giving a word picture,

he gives us a physical picture.

I think it is admissible. It might be rather weak

as of the present time, on this 4th day of June,

being rather remote from the twelve months ' period

within which performance was to be had, but I

think the weight to be given as of the appearance

today is a different matter. However, that is as to

weight rather than as to admissibility. [32]

The objection is overruled.

The Clerk: Defendant's Exhibit A.

(The photograph was thereupon marked De-

fendant's Exhibit A and was received in evi-

dence.)

Mr. Gleaves: In response to your Honor's ques-

tion whether or not the land had been disrupted or

whether there was a road in there was my purpose

in drawing this to your attention.
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Q. Mr. Gill, directing your attention to the

agreement between the subdivider and the County,

which recited that the estimated cost of improve-

ments of the streets in this tract was $18,000, as

of what time was that estimate made?

Mr. Fairfield: The agreement speaks for itself.

Mr. Gleaves : I asked him what time the estimate

was made.

Mr. Fairfield: It is right in there.

The Court: That is just a comment, Mr. Fair-

field, and does not call for any ruling, unless you

are making an objection.

Mr. Fairfield: Yes; it is objected to on the

ground the agreement itself is the best evidence.

The Court: The question does not relate to the

agreement. It relates to the time of making an

estimate. Is that right?

Mr. Gleaves: That is right; that is my ques-

tion. [33]

The Court: The objection is overruled.

The Witness: The estimate was made on Octo-

ber 13, 1949.

Q. (By Mr. Gleaves) : At the present time, Mr.

Gill, would that estimate cover the cost of the street

improvements, in your opinion?

A. No, it would not.

Mr. Fairfield: That is objected to. There is no

materiality to that question.

Mr. Gleaves: Mr. Fairfield raised the question

the County has been in no way damaged here, and

I believe this would be pertinent to that point.
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Mr. Fairfield: That is just the point. My testi-

mony on that was excluded. If he wants to bring

in the evidence the County has done no w^ork and

contemplated doing no work, as I attempted to with

Plaintiff's Exhibit 7 for identification, then his

question would be in order; but having pushed me

out, I don't think he is privileged to come in.

If he wants to let that exhibit in, I think the

question is a proper one.

Mr. Grleaves : On the contrary, in the first place,

it is a matter of law, and neither the witness nor

myself could bind them as to what was contem-

plated; secondly, under this particular case, if the

court please, the statement is made that there was

a showing of damage to the County in that [34]

instance by reason of the failure to complete the

improvements ; and if nothing more, there would be

at least $18,000 in the face of the agreement.

In addition to that, there is certain other damage

due to rising prices.

The Court : What was it that you did to plaintiff

to keep him from proving there wasn't any damage?

Mr. Gleaves: I objected to the relevancy of the

letter to any issue in the case because the letter had

nothing to say as to the point of damage.

Mr. Fairfield: That letter, Plaintiff's Exhibit 7

for identification, refers to the fact that the County

did not want to do any work. Mr. Gleaves has put

the case very, very nicely for the plaintiff. He said

if they would suffer damage—future conjunctive

—
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which is a great difference from saying they did

suffer damage.

If they came in showing that their damages were

so much because they built a road and it cost so

much, there is no question about it; but the fact

that it would cost more and they refused to do it,

they have definitely established the fact that they

have not suffered, and established no damage what-

soever.

That is our case precisely.

The Court: Suppose they have the legal obliga-

tion, once work is commenced on the subdivision,

and I cannot get [35] out of the case that they are

relying upon that, they have damage unless some

work was commenced. It might be there, but if it

is, it is thereby dicta.

Suppose they have established that they have to

go in and do work in order to preserve the property

from becoming a menace of some kind, or suppose,

even, that the record is bare on that, or that the

record is to the contrary, but that they have a legal

obligation by reason of having accepted the sub-

division to go ahead and do it; what their intent

might be as evidenced by Exhibit 7 wouldn't mean
a thing.

Mr. Gleaves: That is my point: There is a dis-

tinction between the conditioning liability for the

streets and the intention to improve—they might

never improve—but the County would run the risk

of persons being damaged or injured by the street.

The Court: It is not uncommon in the history
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of Los Angeles County to find the County having

an obligation and refusing to recognize it.

Mr. Cleaves: I object to that as immaterial, if

the Court please.

The Court: Let me see that letter again.

(Document handed to the Court by the

clerk.)

The Court: If this letter were written between

*'X" Company and its attorney, it would be privi-

ledged, wouldn't it? [36]

Mr. Cleaves : It would be, and it is a point they

haven't considered.

The Court: Is it privileged as between the

County and the County counsel?

Mr. Cleaves : As a matter of fact, that letter was

solicited by me in preparation of this case, to find

out what the situation was as far as anyone knew.

Mr. Fairfield : Due to the fact that it is a public

letter, there is no privilege, because we were fur-

nished with a copy of it.

Mr. Cleaves: We didn't particularly care to hide

anything in the letter.

The Court: It is at the most an interdepart-

mental communication, and it is not a letter on

which anyone relied in the transactions which

brought the parties before the court.

It is a letter dated May 29, received by the

County counsel on June 5, both dates being in 1951,

after the expiration of the 12 months' period.

Mr. Cleaves: Yes, that is correct.
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The Court: It is a letter reviewing what Sam
Kennedy, the Road Commissioner, thinks about the

transaction, and stating his reluctance. It does not

even state a refusal.

"The Road Department would be reluctant

to be required to complete the streets. [36-A]
"However, since the amount of the bond is

known to be insufficient at this time, it is re-

quested you review the information and take

what action may be indicated."

That is just a letter from a client to his lawyer,

telling him of his reluctance to do something that

he might have an obligation to do.

I don't see that the exclusion of this letter. Ex-

hibit 7 for identification, is applying one test to

the plaintiff and another to the defendants.

I think the objection should be and is overruled.

It has been some time now since we heard the

question. Mr. Sherry, will you read the last ques-

tion, please?

(Question read by the reporter as follows:)

"Q. At the present time, Mr. Gill, would

that estimate cover the cost of the street im-

provements, in your opinion?

"A. No, it would not."

Q. (By Mr. Gleaves) : Have you prepared in

the Road Department for the Road Commissioner

an estimate of the cost of improving these roads

to specifications at this time?
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A. I prepared an estimate at the time we heard

about it going into bankruptcy, and an estimate was

sent to the County counsel.

Q. I show you a list of figures and ask you to

say [37] what that is, please.

A. That is the estimate I prepared at that time.

Q. What was the approximate date of that, or

the exact date, if you know?

A. That is September 17, 1951.

Q. Does the figure $27,817.80 represent that cost

as of that date, of improving these streets'?

A. It does.

Mr. Gleaves: I offer that as defendant County's

next exhibit in order.

Mr. Fairfield: That is also a letter from a client

to an attorney.

Mr. Gleaves: That is my point.

Mr. Fairfield: I object to it being offered into

evidence.

The Court: You had better state all the grounds

of your objection, and I will consider them all.

Mr. Fairfield : No, let it go in.

The Court: The objection is withdrawn?

Mr. Fairfield: Yes.

The Court: Admitted.

The Clerk: Defendant County of Los Angeles

Exhibit B.

(The document referred to was marked
Defendant's Exhibit B and was received in

evidence.)
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The Court: I can think of a lot of objections,

but I [38] am not going to try anyone's lawsuit for

them.

Q. (By Mr. Gleaves) : Recalling again, Mr.

Gill, the present condition of the road in this tract,

would you describe it to the Court, the physical

condition of the road—what is there?

Mr. Fairfield: I would like to know when.

Mr. Gleaves: I said at the present time.

Mr. Fairfield: I object as too remote.

The Court: It is too remote, unless there be

some foundation laid, something to show that the

time as of today is relevant.

The objection is sustained, but it would be easy,

I think, to lay a foundation so it would be ad-

missible.

Q. (By Mr. Gleaves) : Mr. Gill, when was the

rough grading done by the subdivider to which you

have previously referred?

Mr. Fairfield: If he knows. I object to the form

of the question. There has been no foundation laid

that he has any knowledge of it.

The Court: I will voir dire him a bit.

Do you know?

The Witness: Yes, sir.

The Court: Were you there?

The Witness: Yes, sir.

The Court: Objection overruled. Read the [39]

question, Mr. Sherry.

(Question read by the reporter.)
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The Witness : A large part of it was done before

the tract went to record, but a considerable amount

has been done since that time.

Q. (By Mr. Gleaves) : When you say a consid-

erable amount has been done since that time, do

you know the dates, roughly or exactly?

A. I would say during the year 1950; the tract

went to record in October, 1949, and from then on,

including 1949 and 1950, the subdi\i.der was doing

additional rough grading.

Q. Do you know whether any rough grading has

been done on that street in that tract subsequent to

1950 by anyone?

A. I couldn't set the exact date as to when the

subdivider stopped doing work on it.

Q. Has any work been done by the County since

that time, do you know? A. No, sir.

Mr. Gleaves: I have no further questions.

Cross-Examination

By Mr. Fairfield:

Q. Mr. Gill, I want to show you Plaintiff's Ex-

hibit 5, [40] which contains the specifications at-

tached to the agreement, and ask you to point out

for me wherein, in these specifications, it has any-

thing to do with the road. A. They do not.

The Court: What does determine the width of

the road? Where is there something of record

which determines the width of a road in a sub-

division of this kind?
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The Witness: The profile and plan which was

submitted by the subdivider and his engineer

showed those details. They were returned to the

subdivider and we don't have them in the County

files.

The Court: Were they accepted by the County

before being returned?

The Witness: There were preliminary profiles

and plans which were sent back for details.

The Court : Was any action taken by the County

Road Department by way of either approval or

rejection?

The Witness: They were finally approved be-

cause they were not in such shape as to warrant

approval.

The Court: They were not finally rejected,

either, I take it?

The Witness: No, sir.

The Court : What you are telling us is that they

were sent back for further detail?

The Witness : That is right. [41]

Q. (By Mr. Fairfield) : Mr. Gill, do you know
when those plans were sent back for additional

work?

A. They first came on 6/13/49. They were sent

out on 7/30/49. They came in on 9/22/49, and were

taken out the same day. They came in again on

10/24/49 and were in our possession at the time we
sent the letter to the Board, recommending the

acceptance of the tract.

Then they were taken out on the 26th of October.
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They came in again on November 1, 1949, and on

November 2nd were taken out.

Q. When you say "taken out," Mr. Gill, do you

mean that they were sent back to the subdivider

for further work on the plans?

A. That is right.

The Court : What finally happens if a subdivider

gets to the point where you understand and he

imderstands what is to be done? Is there a paper

of some kind filed or is something done with his

plans? Is a stamp put on something?

The Court: The original plans come in, the

tracings, and are approved by the County Road

Commissioner by signature when they are com-

pleted and in shape to do so.

The Court: Then what happens?

The Witness : They go into our files in the Eoad
Department.

The Court: Do they become a permanent record

of the [42] County Road Department?

The Witness: Yes.

The Court : From what does the subdivider work

then?

The Witness: The contractor furnishes us blue-

prints of these tracings to be given to the inspector

and the contractor.

The Court: Does the contractor get anything

from the County indicating their approval of his

plans ?

The Witness: He gets a print of these signed

plans.
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The Court: That is what you meant when you

refer to blueprints?

The Witness: Yes.

Q. (By Mr. Fairfield): Mr. Gill, what I am
trying to ascertain is when you stated they were

taken out, by that you meant there had to be addi-

tional work done on the plans; is that correct?

A. That is correct.

Q. I think your record indicates it was taken

out on October 26th; is that correct, sir?

A. That is right.

Q. And they were taken out for additional work

to be done on the plans? A. Yes.

Q. They were taken out on November 2, 1949;

is that right? A. That is right. [43]

Q. That is for work to be done on the plans?

A. Yes, sir.

Q. There is no question in your mind regarding

those dates at all, is there, Mr. Gill?

A. No, I have a record of them.

Q. Is that the record you have in your hand

there ?

A. This is simply a record kept in our book.

Q. Is that made by you, Mr. GiU?

A. Yes, sir.

Q. Is that in your handwriting?

A. Yes, sir.

Q. Were you using that to refresh your recol-

lection? A. Yes, sir.

Mr. Fairfield : I would like to offer this as plain-

tiff's exhibit next in order.
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Mr. Gleaves : May I ask on what ground counsel

feels that can go in evidence?

Mr. Fairfield: Yes. His testimony is in there,

and I want to show they are records done in the

ordinary course of business, done in his handwrit-

ing by him. Those dates are important because they

are dates after the entering into of the agreement

when he sent the plans out for additional work.

Mr. Gleaves: What file do you want?

Mr. Fairfield: Just a piece of paper from which

he [44] testified.

The Court: The witness has used a piece of

paper to refresh his recollection. One of the rules

in the Federal Courts is that the adverse party may
offer what was used to refresh his recollection, al-

though the party who called him may not.

Mr. Gleaves: I thought he had a large file, but

he has only one sheet.

The Court: If you need it, Mr. Witness, a

photostat may be substituted. If you do not have a

photostat now, the clerk has the facility for photo-

stating.

The Witness: There is additional information

on this which is necessary in our work over there.

The Court: If he wants it in evidence, he wants

the whole page, I take it.

It will be admitted in evidence. Mr. White, is it

possible for the Clerk's office to photostat this dur-

ing the day?

The Clerk: I don't know how busy they are,

your Honor.
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The Court : How soon do you need it ?

The Witness : Within a day or two.

The Court: It will be possible to have it done

within that time.

The Witness : There is additional information.

The Court: In addition to what you have given

here? [45]

The Witness: Yes.

The Court: It may be admitted in evidence.

The Clerk: Plaintiff's Exhibit 8.

(The document referred to was marked

Plaintiff's Exhibit No. 8 and was received in

evidence.)

Q. (By Mr. Fairfield) : Mr. Gill, have you also

in your file a letter from Howard Holmes, an engi-

neer doing business as the City Engineering Com-

pany? Is that letter in your file?

A. There is a letter signed by Mr. Holmes.

Whether it is the one you refer to, I wouldn't know.

Q. The one I refer to is the one in which he

makes certain estimates regarding the paving. Does

that refer to that, Mr. Gill?

Mr. Gleaves: Here it is, counsel; a photostat

copy.

Mr. Fairfield: I would like to offer this in evi-

dence, Mr. Gleaves.

Mr. Gleaves: No objection.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 9.
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(The document thereupon was marked Plain-

tiff's Exhibit No. 9 and was received in evi-

dence.)

The Court: May I see it, unless you need it for

questioning the witness?

Mr. Fairfield: Yes, I do. [46]
^

The Court: Let me see it first, then.

Mr. Fairfield: Counsel wants to see it. 1

The Court: I want to see it, too. I am the one

that has to decide the case. You don't want his

opinion, do you?

Mr. Fairfield: No, sir.

Q. Mr. Gill, I wish to show you Plaintiff's Ex-

hibit 9 and ask you if you have a copy of that letter

in your file? A. Yes, I have.

Q. Did you consider those estimates at the time

that you made your computation as to the cost of

grading and paving as evidence by Defendant's

Exhibit B?
A. This estimate was turned in on October 10,

1949, by Howard H. Holmes, who was the engineer

for the subdividers in that tract.

Q. That is correct; and the agreement entered

into between Flintridge and the bankrupt was, I

think, October 13, just three days later; is that cor-

rect—is that the 13th or the 17th, Mr. Gill?
j

A. The 17th.
*

Q. Now, Mr. Gill, I wish to call your attention

to Plaintiff's Exhibit 9, where it says, ''The amount

of paving is 122,000 square feet," and your com-
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piitation of the estimate is 103,500 square feet, and

I ask you where you got that figure?

A. That is taken from the length of the street

on the [47] recorded map.

Q. That map that you have recorded, Mr. Gill,

isn't it a fact it has paving there to the extent of

122,000 square feet?

A. The estimate made by Mr. Holmes was made

on the original map, but when it came in to the

Road Department the one branch of the road that

was shown on that original map was refused for

acceptance.

Q. When was that, Mr. Gill? A. When?
Q. Yes.

A. Before the map was recorded.

Q. When was the map recorded, Mr. Gill?

A. October 27, 1949.

Q. Mr. Gill, that was after the date of the agree-

ment, is that correct, that the map was recorded?

A. How was that?

Q. That was after the date of the agreement that

the map was recorded; isn't that correct?

A. Absolutely.

Q. As a matter of fact, Mr. Gill, there were two

maps that were submitted to your department ; isn 't

that correct?

A. I would say there are more than that.

Q. As a matter of fact, at one particular time

before yow had it designated as Tract 14269, it had
another tract [48] number; is that correct?

A. No, sir.
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Q. Never had another tract number ?

A. No, sir.

Q. Furthermore, Mr. Gill, it is a fact, is it not,

sir, that most of the work that was done on that

tract was done before October 27, 1949; isn't that

correct ?

Mr. Gleaves: I object on the ground it is not

certain when you say "most of the work." What
are you talking about?

Mr. Fairfield: Most of the road work, the road

work and grading.

Mr. Gleaves : Most of it had been done up to the

present time.

Mr. Fairfield : I understand there has been very,

very little done.

Mr. Gleaves: That is exactly what I am object-

ing to.

Mr. Fairfield : Let me rephrase it.

Q. Mr. Gill, there was work done prior to the

recording of the map ? A. I have so testified.

Q. Do you know to what extent the work was

done prior to the recording of the map?
A. I wouldn't know.

Q. Were you ever out at the property, Mr. Gill?

A. Many times. [49]

Q. ^Tien was the last time you were out there?

A. Two weeks ago last Thursday.

Q. What was the time you were out prior to

that?

Mr. Gleaves: I object to this as being irrelevant.

Mr. Fairfield: I will rephrase the question.

Q. Mr. Gill, what was the reason you would be

going out there two weeks ago?
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Mr. Gleaves : I object to that as being irrelevant;

it has nothing to do with the issues of this case.

The Court : We have to hear it in order to know.

The objection is overruled.

The Witness : Just interested in the present con-

dition of the tract.

The Court: What he wants to know is whether

you went out there in preparation of this trial.

The Witness: No, sir.

Q. (By Mr. Fairfield) : As a matter of fact,

two weeks ago you knew this case was coming on

for trial at this time; isn't that so?

Mr. Cleaves: I object to the question as having

no possible bearing on the issues.

The Witness: I was informed of the fact on

May 22.

Q. (By Mr. Fairfield) : As a matter of fact,

about two weeks ago I had a conversation with you

about taking

The Court: Just a moment, please. You went

right on [50] before I could rule on the objection.

Perhaps I was slow, and when I am slow there is

probable cause to believe there is merit in the evi-

dentiary situation with which we have to deal.

The immediate objection is overruled.

Mr. Fairfield: I will withdraw the question.

Mr. Gleaves: I object to further questions along

this line that have no bearing on this case.

Mr. Fairfield: I have another question along

that line.

The Court: Ask it.
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Q. (By Mr. Fairfield) : Mr. Gill, when was the

last time you were out there prior to two weeks ago ?

Mr. Gleaves: I object to the question as having

no possible bearing on the issues of this case.

The Court: It sounds like a preliminary ques-

tion. If he was there, he is probably going to ask

him what he saw or did.

Mr. Fairfield : No, sir. The purpose of my ques-

tion is entirely different from that.

The Court: We will overrule the objection.

Mr. Fairfield : Does your Honor want me to dis-

close the purpose?

The Court: No. You did not care to do so and

I did not ask you. [51]

Mr. Fairfield: I have no objection to disclosing

the purpose of the question. The purpose of it is

to show his testimony was he went out two weeks

ago merely in the interests of the case, as he put it,

and I want to show when he went out prior to that

time he really had no interest in the case, and so

I want to show he is a biased witness.

The Court: It doesn't make any difference

whether he feels that

The Witness (Interrupting) : I didn't say I

went out in the interests of the case.

The Court: You said you went out in the in-

terest of the tract or the Road Department.

The Witness: Correct.

Mr. Fairfield : Mr. Gill is correct. I apologize.

Q. The next question is, Mr. Gill, when did you

go out to the tract prior to two weeks ago ?
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A. I think the last time prior was in March or

April.

Q. Of this year? A. Of this year.

Q. Did you take these photographs of the prem-

ises at the time you were out there?

A. No, sir.

Q. Did you ever see these pictures before?

A. I don't know whether I did or not.

Q. Do you recall, Mr. Gill, you have testified

that that [52] represents a condition of Tract 14269

at the present time, and I want to ask you, Mr. Gill,

sir, how can you identify any portion of that as

Tract 14269?

A. Because in March or April I went over the

property very thoroughly, and they also looked it

over to a great extent two weeks ago.

Q. Now, Mr. Gill, what on that photograph

causes you to recall that as Tract 14269?

A. The washed-out condition.

Q. Is that the only time you have seen a condi-

tion like that? A. Not with those contours.

Q. Have you been up to Benedict Canyon lately?

A. No, sir.

Mr. Gleaves: I object to this line of questioning.

If Mr. Fairfield is questioning the fact that these

streets are there, or in the extremely washed-out

condition, I don't know, but is there any serious

doubt that the streets don't look like that up there?

Mr. Fairfield: I have never been there.

Mr. Gleaves: You have never been there your-

self?
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Mr. Fairfield: I have never been there.

The Court: The present objection is overruled.

But I think you either ought to get somewhere with

this shortly or do it in some other way. [53]

Mr. Fairfield : Withdraw the question and go on

to another phase of it.

Q. Mr. Gill, just one other question: In 1950,

October of that year, the County was in a position

to complete the road work; is that correct, sir.

Mr. Gleaves: I object to that as calling for the

conclusion and opinion of the witness. The question

is also uncertain.

Mr. Fairfield: He brought that out on direct.

The Court: Read the question, Mr. Sherry.

(Question read by the reporter.)

The Court: Objection sustained.

Q. (By Mr. Fairfield): Mr. Gill, did the

County at any time ever make any effort to do any

of the road work in Tract 14269 1

Mr. Gleaves: I object to the question as calling

for the conclusion of the witness. He is not quali-

fied to answer.

The Court: Sustained.

Mr. Fairfield: If the Court pleases, I think he

brought out on direct examination the fact that the

County had made an estimate of the amount of cost

that it would take and that the estimate is greater

now than it was at that time of the original $18,-

000. I think I have a right to query if he ever at-

tempted to do any of the work.
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The Court: We are dealing with obligations

rather than [54] performance insofar as the

County's right to hold this money, if it has the right

is concerned.

Mr. Fairfield: I have no further questions.

Mr. Gleaves: Mr. Fairfield, will you stipulate

the Board of Supervisors of this County did accept

the final map of this tract ?

Mr. Fairfield: Now, Mr. Gleaves, you have put

me in this particular position: Will you give me a

date on that?

Mr. Gleaves: No, I cannot give you a date be-

cause I don't have it here, but it was sometime in

October, 1949.

Mr. Fairfield: I don't know, because the agree-

ment is dated October 17th, and Mr. Gill 's testimony

has been to the effect that there have been changes

made subsequent to the agreement.

I don't know unless I get a date about acceptance

that I can go along with you on that.

I will take your assurance there was an acceptance

by the Board of Supervisors, but if you will give

me a date and you tell me that is the date it was

done, I will so stipulate.

Mr. Gleaves : Will you stipulate it was accepted

prior to October, 1949, the date on which it was re-

corded, and that date is already in evidence?

Mr. Fairfield: My interpretation would be it was

accepted on the 17th day of October, if it was ac-

cepted at all, because that is the date of the agree-

ment. [55]
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Mr. Gleaves: We can stipulate to that.

Mr. Fairfield: If you will show me that is the

date, I will go along.

Mr. Gleaves: I assure you it would have to be

accepted prior to October 27, prior to the recording,

and that fact and date are already in evidence.

Mr. Fairfield: Mr. Gleaves, it seems to me it

would be a simple matter to make a telephone call

and have them take a look at the minutes and get

the date. I think the date is very, very important.

The Court: Step into our library and we will

wait for you. It won't take that long, will it, Mr.

Gleaves 1

Mr. Gleaves: No, your Honor.

(Mr. Gleaves thereupon left the courtroom,

returning in five minutes.)

Mr. Gleaves: I have just been informed that

the Board accepted this tract on October 25, 1949,

by one of the clerks for the Board of Supervisors.

Will you stipulate to that?

Mr. Fairfield: We will stipulate to that.

Redirect Examination

By Mr. Gleaves

:

Q. Mr. Gill, in your official capacity are you

familiar with the procedure followed by the Road

Department in [56] October, 1949, insofar as the

approval of plans and profiles of proposed subdivi-

sions are concerned ? A. Yes, sir.

Q. Were you familiar with the transactions in-
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volved in this particular tract % A. Yes, sir.

Q. It has been stipulated in the case that the

tract was accepted by the Board and dedication of

the streets accepted on October 25, 1949.

At that time to the best of your knowledge had

any agreement been reached between the County

Road Department and the subdivider as to the ex-

tent of the streets ?

Mr. Fairfield: I object to the question. The

agreement speaks for itself.

The Court: Sustained.

Q. (By Mr. Gleaves) : It has been testified these

documents were handed back and forth for some

time between the subdivider and the County. Did

the subdivider to your knowledge ever submit plans

that were approved by the Road Commissioner as

to the streets in this tract ?

Mr. Fairchild: I object to the question as am-

biguous.

The Court: Read the question, Mr. Sherry.

(Question read by the reporter.)

The Court: Do you understand the question *?

The Witness : Yes. [57]

Mr. Fairfield: I was under the impression the

Board of Supervisors had to accept that.

The Court: I suppose this would be a pre-

liminary approval. It is not offered as evidence of

what the Board would do, but merely, like here, you

have to get in the courtroom before you can try your

case.
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Q. (By Mr. Gleaves) : In terms of Plaintiff's

Exhibit No. 1, what actual plans and specifications

were on file with the Road Department ?

The Court : The objection is overruled.

The Witness: He submitted plans which were

never completed and approved by the Road Com-

missioner.

Mr. Cleaves : I have no further questions.

Recross-Examination

By Mr. Fairfield

:

Q. The plans he submitted were never completed

or approved by the Road Commissioner 1

A. I so testified before.

Q. Didn't you testify before, Mr. Gill, that you

did approve a set of plans which was forwarded on

to the Board of Supervisors ? A. No, sir.

Mr. Fairfield: We have no further questions.

The Court : Anything further ? [58]

Mr. Gleaves: Nothing further.

The Court : Anything further ?

Mr. Fairfield: No. How about the Harvey Con-

struction Company? They are also a defendant in

this case.

The Court : I am looking at them.

Mr. Johnson : I have some evidence.

The Court: We will continue this case until to-

morrow morning at 9 o'clock.

(Whereupon an adjournment was had to Fri-

day, June 5, 1952, at 9 :00 a.m.) [59]
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Friday, June 5, 1952. 9:00 A. M.

The Clerk: No. 13759-T, H. Gregory Brilliant,

as Trustee of the Estate of Flintridge Heights, Inc.,

bankrupt, Plaintiff, vs. Harvey Construction Com-

pany and County of Los Angeles, Defendants.

The Court: We were about to hear the case of

the Harvey Construction Company.

Mr. Johnson: Yes, your Honor. I call Mr. Har-

vey, please.

E. C. HARVEY
recalled as a witness on behalf of defendant Harvey

Construction Co., previously sworn, testified as

follows

:

Direct Examination

By Mr. Johnson:

Q. Mr. Harvey, I believe you were sworn yes-

terday. A. Yes.

Q. Mr. Harvey, are you an officer of the Harvey

Construction Company? A. Yes.

Q. What office do you hold %

A. Vice president.

Q. What office did you hold in October, 1949?

A. President. [60]

Q. As an officer of the corporation, are you

familiar with its business transactions ?

A. Yes.

Q. And its contracts'? A. Yes.

Q. What is the business of the Harvey Construc-

tion Company?

A. Installation of street paving, general street

work.
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Q. About how many jobs per year does this

company perform in the installation of streets'?

A. Between a hundred and a hundred and fifty,

I would say.

Q. Have you had any personal experience with

subdivisions ?

A. We have probably put on 50 to 75 subdivi-

sions in the last ten years.

Q. Are you familiar with the terms of the con-

tract between Harvey Construction Company and

Flintridge Heights, Inc., dated October 17, 1949,

and filed as Plaintiff's Exhibit No. 2 <?

A. Yes.

Q. At the time of entering into that contract, did

you see a profile approved by the County of Los

Angeles "?

A. No; we received profiles that they hoped to

get approved.

Mr. Fairfield: I move everything after ''No" be

stricken. [61]

The Court: The answer "No" will stand. The

remainder is stricken.

Q. (By Mr. Johnson) : I show you a profile

map which purportedly bears the signature of Mr.

McClean and Mrs. Bertha A. Germon. Was this

presented to you by Flintridge Heights, Inc., at

the time you entered into the contract ?

A. Yes.

Q. On which profile it states, "Construction,

standard width of roadbed 30 feet."

A. That is right.

f

ll
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Mr. Johnson : I would like to offer this for iden-

tification only at this time.

The Court : It may be so marked.

The Clerk: Defendant's Exhibit C for identi-

fication.

(The document referred to was marked De-

fendant's Exhibit C for identification.)

Q. (By Mr. Johnson) : Mr. Harvey, if you had

no profile map approved by the County, how did

you arrive at the cost set forth in your contract?

A. Our contract was based on unit quantities at

a price per luiit for the installation of certain type

of improvements. Therefore, if there were more or

less, it would make no difference, only make the

contract more or less.

The contract also provided that if other things

were required, it would be paid by the owner, and

also stated if [62] the approved profiles, when re-

ceived by the County, had changes in the profile sub-

mitted to us, which you just showed me, that re-

sulted in additional cost, that they were to set ad-

ditional cost to be paid for by the owners.

Inasmuch as those things were in the contract

and it was not a flat sum, it was dependent on doing

certain things at certain prices ; it was not necessary

we have a profile. In fact, it was common practice

to make contracts that way just as it is common

practice to record maps before the County signs

the contract, and the contractor submits stuff to

the County sometimes a month or two later.



98 H. Gregory Brilliant vs.

(Testimony of E. C. Harvey.)

Q. Do you know of your own knowledge of other

tracts where the map was recorded before the ap-

proved profile?

A. It is a common practice. I know of many
cases, and I have many tracts of our own and of

our customers ; in other words, the subdivider wants

the map recorded

Mr. Fairfield: Just a minute. I move to strike

everything after "I know of many cases," as not

responsive to the question.

The Court : Yes ; it may be stricken.

Q. (By Mr. Johnson) : Are you familiar with

the terms of the note and trust deed executed by

Flintridge Heights, Inc., in favor of Harvey Con-

struction Company, filed as Plaintiff's Exhibit 3?

A. Yes; but if I could refer to it—after all, we

handle [63] a good many notes. It is a long time ago.

If I could refer to it, I could be more accurate.

The Court : You are familiar with it, but you just

don't carry those things all in your memory?

The Witness: That is right, sir. This is a copy

of it.

The Court : What are you referring to 1 What is

the exhibit number ?

The Witness : 3.

Q. (By Mr. Johnson) : About the time of the

execution of the trust deed and note, did you ad-

vance the sum of $18,000 to Flintridge Heights,

Inc. ? A. We did this way

Q. Answer yes or no. A. Yes.

Q. At that time did you have any conversation
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with the officers of Flintridge Heights, Inc.?

A. Yes.

Q. Conversations concerning the $18,000 ad-

vanced by you, by the Harvey Construction Com-
pany'? A. The entire basis of the loan

Mr. Fairfield : Just a minute
;
yes or no.

The Witness : The question was, Did I have con-

versations ?

Q. (By Mr. Johnson) : That is correct.

A. The answer is "Yes."

Q. Can you tell us those conversations in regard

to the [64] advancement by the Harvey Construc-

tion Company of the $18,000?

Mr. Fairfield: If the Court please, that is ob-

jected to. It is all in the agreement itself.

The Court: Are you attempting to vary the

terms of the instrument, or are you attempting to

show the terms of the instrument ?

Mr. Johnson: I intend to show the intent of the

parties. There is an assignment I purport to offer.

Possibly I should do it now, which may be am-

biguous, and I can, I believe, show the circumstances

and intent of the parties at the time of the execution.

The Court: Introduce the document which is

ambiguous, first, so we will have a foundation.

Q. (By Mr. Johnson) : Mr. Harvey, at the time

on October 17, 1949, did the Flintridge Heights,

Inc., execute an agreement entitled "Assignment

and Deposit, Cash Bond " ? A. Yes.

Q. Is this a copy of it?
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A. Yes, this is a signed copy, assignment to us,

yes.

Mr. Johnson : I offer this.

The Court: Admitted.

The Clerk : Defendant 's Exhibit D.

(The document referred to was marked De-

fendant's Exhibit D and was received in evi-

dence.) [65]

Q. (By Mr. Johnson) : Mr. Harvey, the first

part of this document purports to be an assignment

of right, title and interest in and to the $18,000 by

Flintridge Heights, Inc., to the Harvey Construc-

tion Company. However, there is a subsequent para-

graph that states, "Flintridge Heights, Inc., au-

thorizes and requests the County pay the Harvey

Construction Company the sum of $18,000 upon

completion and acceptance of the streets.
'

'

Can you explain the second paragraph I

Mr. Fairfield : That speaks for itself. It is very,

very clear.

The Court ; Let me see it.

Mr. Johnson : The first part of it is an absolute

assignment of all right, title and interest in and to

the fund by Flintridge Heights, Inc., to Harvey

Construction Company.

The second paragraph purports to give a request

to the County in regard to the payment.

The Court: May I see it? What are you going

to undertake to show by the witness with respect to

this?
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Mr. Johnson: That it was an absolute assign-

ment by this witness of the funds.

The Court: It was intended as an absolute as-

signment without condition?

Mr. Johnson : Yes, your Honor. [66]

The Court: It appears on its face to be an as-

signment. It appears to assign the $18,000. Of
course, the right to the $18,000 was a condition

which would not ripen until some time in the future,

if at all. The second paragraph appears to be merely

a recognition of the fact that there are conditions.

Mr. Johnson: The point I am making, your

Honor, is that it is an absolute assignment of all

interest in Plintridge Heights, Inc., to Harvey Con-

struction Company. Whether or not the rights

would ever ripen to the sum of money does not mat-

ter for that particular problem, but if and when

they did, the Harvey Construction Company would

have rights to the bond.

In other words, it says when the streets are com-

pleted and approved; it doesn't say when they are

completed by the Harvey Construction Company.

In fact any other contractor could have the work

so far as this assignment is concerned.

The Court : What difference does it make to the

terms of this lawsuit ? They are suing you for funds,

as I get it, and from the evidence you don't have

the funds. Mr. Gleaves' client has them and is hold-

ing onto them. He says, ''Don't make me give them

back." You say, "Don't make me give them back.
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Furthermore, we don't even have them; we never

got them."

Mr. Johnson: If the plaintiff should be success-

ful and [67] the County of Los Angeles be ordered

to release the funds, I want them released to my
client. Our rights to the funds are subject to the

County of Los Angeles.

The Court : Is that what you are going to show ?

Is that the purpose of your pending question?

Mr. Johnson : Yes, your Honor.

The Court : We will hear it, then.

Mr. Fairfield: May I say something in connec-

tion with that?

The Court: Yes.

Mr. Fairfield: As soon as we have reduced to

writing the meaning and intent of the assignment,

any attempt by the witness to testify would be an

attempt to vary written documents which are now

in evidence, and I think the court should take cog-

nizance of Plaintiff's Exhibit 2.

It is there in writing agreed upon by the parties.

The Court: The court reconsiders its ruling, if

there was a ruling. I said we would hear it. I did

not say, ''Overruled," but I so intended. The court

now, however, sustains the pending objection.

Q. (By Mr. Johnson) : Mr, Harvey, at the time

the $18,000 was advanced by Harvey Construction

Company to Flintridge Heights, Inc., was there any

agreement other than in the written contract as to

the use of those funds 1

Mr. Fairfield: I object to any other [68] agree-

ment.
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The Court: That calls for a yes or no answer.

The objection is overruled.

The Witness: I think I would have to answer

that "No," Mr. Johnson.

Q. (By Mr. Johnson) : All right. Mr. Harvey,

do you recall signing a notice of default filed as

Plaintiff's Exhibit 4, and which was recorded Jan-

uary 25, 1951? A. Yes.

Q. Was there any further action taken by the

Harvey Construction Company in regard to the

foreclosure ?

A. No. When we signed a notice of default, the

Trustee

Mr. Fairfield: I move everything after **No" be

stricken.

The Court: Granted.

Q. (By Mr. Johnson) : Has the property been

sold at foreclosure % A. No.

Q. Mr. Harvey, have you been on the property

which is the subject of this suit?

A. Yes; the last time was the early part of

February, prior to February 12 and sometime after

the 1st of February.

Q. These pictures filed as Exhibit A, have you

seen those before? A. Yes; I took them.

Q. I have some additional pictures. Did you also

take [69] those?

A. They were all taken the same day, prior to

February 12 of this year.

Mr. Johnson: I would like to offer those addi-

tional photographs, your Honor.
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Mr. Fairfield: Objected to as having no proper

foundation as to time and circumstances.

The Court: The foundation is a little weak.

Q. (By Mr. Johnson) : Mr. Harvey, you stated

you were on the premises in February, 1952, is that

correct ? A. Yes.

Q. Was it during the daytime ? A. Yes.

Q. While you were there, did you take photo-

graphs of the property ? A. Yes.

Q. I presented you with some photographs. Are

those the photographs you took at that time "?

A. Yes.

Mr. Johnson : I would like to renew my offer.

Mr. Fairfield: I renew my objection. I still think

no proper foundation has been laid.

The Court: Do these photographs represent

what you saw at the time you took them ?

The Witness : That is right. [70]

The Court: Without distortion?

The Witness: That is right.

The Court: The objection is overruled. The

photographs will be received in evidence.

The Clerk: Defendant's Exhibits E-1, E-2 and

E-3.

(The photographs were thereupon marked

Defendant's Exhibits E-1, E-2 and E-3 and re-

ceived in evidence.)

Q. (By Mr. Johnson) : Mr. Hai^ey, had you

been on the premises prior to that time?

A. Yes.
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Q. Were you on the premises on or about Octo-

ber, 1949? A. Yes.

Q. Had there been any work done at that time

on the premises?

A. Considerable rough grading.

Q. By considerable rough grading you mean of

the streets?

A. That the streets were rough graded. Rough

grading means a street is cut out or built up to

maybe a few inches of what would be finished grade

for laying pavements.

Q. Did you estimate the cost of that work?

A. We estimated the cost.

Mr. Fairfield : That calls for a yes or no answer.

The Witness: You mean the cost of the work

that had been done ?

Mr. Johnson : That is right. [71]

The Witness : How accurate does the word "esti-

mate" mean? Do you mean to figure it out, or just

looking at it and guessing at it ?

Q. Look at it and give an estimate of the cost,

if you did that in that way.

The Court: There are loose estimates and tight

estimates ; the tight estimate being the kind you rely

on when you place the bid.

The Witness : The answer is "Yes."

The Court: Was this a close estimate or a gen-

eral guess?

A. A general guess.

Mr. Fairfield: That is objected to, if it is a gen-

eral guess.
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The Court : He has labeled it as a general guess.

We will just have to bear in mind in weighing the

term what weight, if any, should be given it.

Q. (By Mr. Johnson) : What was that estimate ?

A. My recollection of it would be eight to ten

thousand dollars worth of work had been done.

Q. The pictures you identified are pictures of

some of that work, some of the rough grading?

A. Pictures of where that work was done.

Q. What is the condition of that grading now?

A. Much of it is destroyed, to the extent that it

would [72] need to be replaced at a cost of what it

probably originally cost as the pictures would in-

dicate.

The Court: What do you mean by '' destroyed'"?

The Witness : Heavy rains, your Honor, in Jan-

uary, and the ground was loose and washed out the

roadbeds, the rough-graded roadbeds, with large

ravines and canyons in them. In my opinion to

bring those

Mr. Fairfield: I object to Mr. Harvey's opinion,

if the Court please. There is no question pending,

anyway.

The Court : I had asked a question, but I think

it has been answered.

Q. (By Mr. Johnson) : Mr. Harvey, on the $18,-

000 advanced by you to the Flintridge Heights, Inc.,

was that sum advanced by you on the sole security

of the deed of trust ?

Mr. Fairfield: Just a minute, I object to that as

attempting to vary the terms of the written in-

strument.
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The Court: Not necessarily. The objection is

overruled.

The Witness : May I ask you to repeat the ques-

tion?

The Court: Will you read the question, Mr.

Sherry ?

(Question read by the reporter.)

The Witness: No.

Q. (By Mr. Johnson) : What other security

was contemplated or given at the time ?

Mr. Fairfield: Same objection.

The Court: Overruled. [73]

The Witness : The provision that $18,000 worth

of streets would be added to the value of the prop-

erty. In fact^ the entire loan was based on the

understanding that before

Mr. Fairfield: Just a moment. I move every-

thing after the words "In fact, the entire loan" be

stricken.

The Court: The portion you indicated is

stricken.

Mr. Johnson: May he explain his answer?

The Court: Yes. Do you want to explain your

answer *?

The Witness : The part I mean to explain is, the

provision that the $18,000 worth of streets would

automatically increase the value of the security by

$18,000. Without that increase, the security would

not have justified the loan. When the bond is

put up with the County, we figured that the security
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would be there, if the bond was put up with the

County and our money was loaned for that specific

purpose in order that the bond be given to the

surety, and the map recorded, and after the map
was recorded, those people, the banks or loan com-

panies, or anyone dealing with these properties,

figured the streets the same as if the map is re-

corded, because they know the bond is up.

So, automatically, it would be $18,000 worth of

security on our loan.

The Court: We will treat the explanation as

argument rather than testimony. [74]

Q. (By Mr. Johnson) : Would you have loaned

the $18,000 on the unimproved property without ad-

ditional security?

Mr. Fairfield: That is objected to as calling for

the conclusion of the witness, for one thing ; and no

proper foundation having been laid for another;

and, third, varying the terms of the written instru-

ment.

The Court: Objection overruled.

The Witness: No.

Q. (By Mr. Johnson) : Mr. Harvey, one other

question: In referring to the widths of the streets

as 26 and 30 feet, respectively, does that refer to the

dedicated streets or the width of the improvement?

A. That is width of the improved roadbed.

Q. And the dedication of the streets is a little

wider than that?

A. In this instance, they are 50 to 60 feet.

Mr. Johnson: That is all.
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Cross-Examination

By Mr. Fairfield

:

Q. Mr. Harvey, referring to Plaintiff's Exhibit

4, the notice of default, you caused that to be re-

corded; is that correct? A. That's right. [75]

Q. Did you ever do anything else regarding that

notice of default? A. No.

Q. Did you ever cause an instrument to be filed

and recorded revoking that notice of default?

A. No.

Q. Calling your attention to Defendant's Ex-

hibit A, three photographs, will you tell me who

that individual is in that picture?

A. That is Mr. Munze.

Q. Also a representative of Harvey Construc-

tion Company?

A. He is president of Harvey Construction Com-
pany.

The Court: Mr. Witness, referring to Exhibit

E-3, are those photographs of street areas ?

A. Yes.

The Court: Is that true of A-3?

The Witness : It is true of A-1.

The Court : It is true of A-1 ?

The Witness: All of these exhibits.

The Court: It is true of all the ^'A" series?

The Witness: That is right.

The Court: And it is true of all the ^*E" series,

or, if not, indicate where it is not.
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The Witness: It is true of the "E" series, all

the [76] ''E" series. Remember, all those pictures

are pictures of where the roadbed is.

Mr. Fairfield: We have no further questions.

Mr. Johnson: That is all.

BERTHA A. GERMON
called as a witness on behalf of defendant Harvey

Construction Co., being duly sworn, was examined

and testified as follows:

The Clerk: Will you state your name to the

Court <?

The Witness: Bertha A. Germon.

Direct Examination

By Mr. Johnson:

Q. Mrs. Germon, were you an officer of Flint-

ridge Heights, Inc., in October, 1949?

A. Yes, sir.

Q. Were you at that time familiar with the

business of the corporation? A. Yes, sir.

Q. Did you have any consultations or meetings

with the County Road Department in regard to the

streets of this proposed subdivision?

A. Yes, sir.

Q. Did you talk to them about the width of the

streets or the contract providing the necessary im-

provements? [77] A. Yes, sir.

Q. Do you recall seeing this proposed profile

map ? A. Yes, sir.
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Q. Is this your signature on the map?
A. Yes, it is.

Q. Was this presented by Mr. Harvey to you at

the time of entering into the street improvement

contract %

A. I don't believe we presented it to him. I

believe we took it out to his office at the time we
asked for the loan for the street work.

Q. Is this your signature appearing on here?

A. Yes, sir.

Q. Are you familiar with this other signature ?

A. Yes.

Q. Whose signature is that?

A. My brother, M. W. McClean.

Q. Was he an officer of the corporation?

A. He was at that time.

The Court: What was the exhibit number?

The Clerk: Exhibit C.

Mr. Fairfield : That is C for identification, only

;

it is not in evidence.

Mr. Johnson : It is for identification only, and I

olfer it at this time.

The Court: You are now offering it in evi-

dence? [78]

Mr. Johnson : Yes, your Honor.

Mr. Fairfield: It is objected to, if the Court

pleases. I don't see what bearing it has. It is not

an approved map, and no foundation has been laid

for anything except the signatures.

The Court : You had better lay a better founda-

tion.
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Q. (By Mr. Johnson) : Mrs. Germon, was this

map filed or prepared by the engineers of Flintridge

Heights, Inc.?

A. That is what I was trying to say. There were

two engineers of Flintridge Heights, Inc.; both of

them were prepared for Flintridge Heights, Inc.

Either the one that was prepared by Mr. Holmes or

the one that was prepared by Mr. Garrett, I cannot

be sure. I am familiar with both of them. This is

the one that was presented by Howard Holmes.

Q. That was prepared for the use of Flintridge

Heights, Inc."? A. Yes.

Mr. Fairfield: Just a minute. If we get that,

we ought to get the engineer in that prepared that.

The Court : There is nothing before me.

Mr. Fairfield: There is an objection to the last

question.

The Court: Objection overruled.

Mr. Johnson : I offer these documents. [79]

Mr. Fairfield: Same objection.

The Court: Does that map pertain to the prop-

erty that has been referred to so much in evidence

here?

The Witness : Yes, sir.

The Court: That property includes, does it not,

the particular properties that are shown on these

exhibits, E and A?
The Witness : Yes, I know this background here

;

yes.

The Court: The objection is overruled. They

are received in evidence.
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The Clerk: Exhibit C in evidence.

(The document marked Defendant's Exhibit

C for identification was received in evidence.)

Q. (By Mr. Johnson) : Mrs. Germon, was there

ever an agreement between Flintridge Heights, Inc.,

and the County Road Department or any other de-

partment of the County that the improved streets

should be the width of 26 feet?

A. There was never an approval of that. We
had asked maybe 26 feet, but they had never ac-

cepted that.

Q. I show you a letter dated October 20, 1950,

addressed to Harvey Construction Company, signed

by Flintridge Heights, Inc., by Bertha A. Germon,

Secretary, and ask you if this is your signature.

A. It is.

Q. Did you write this letter? [80]

A. Yes, sir.

Q. And this letter states

:

*'We have made application for the extension

of the Street Bond. Mr. Kennedy and Mr.

Burt of Road Department met Mr. McClean

and myself on the property October 17, 1950,

and said they would recommend the extension.

We asked them to reconsider the 26 feet profile

map and allow us to start the work. But they

insisted on the 30 feet road. I have an appoint-

ment with Mr. Garrett this evening and will

have him call you on his progress."
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Mr. Fairfield: Just a moment, I object to coun-

sel reading that letter. It is not in evidence. If he

wants to offer it, that is one thing.

Mr. Johnson: I offer it.

The Court: Go ahead and offer it.

Mr. Johnson: It is offered.

Mr. Fairfield: We have no objection to it going

into evidence.

The Court : It will be received in evidence, and

counsel may now read any or all of it, or I will read

it myself.

The Clerk: Exhibit F.

Mr. Johnson: I will leave it for your Honor to

read.

Q. Mrs. Germon, were you present at any con-

versation with representatives of Harvey Construc-

tion Company in [81] October, 1949*?

A. Yes, sir.

Q. In regard to securing a loan from Harvey

Construction Company "? A. Yes, sir.

Q. Do you recall those conversations or the gist

of them ?

A. I have to tell a little bit how we went to Mr.

Harvey.

Mr, Fairfield: The question was do you recall

or not?

The Witness : I do recall them.

Q, (By Mr. Johnson) : I ask you to repeat the

conversation with reference to the loan, as nearly

as you can.

Mr. Fairfield: That is objected to, if the Court
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please. It is all involved in the agreements which

are now in evidence.

The Court: Sustained.

Mr. Johnson : I have no further questions.

Cross-Examination

By Mr. Fairfield:

Q. Mrs. Germon, it is true, is it not, that in

April, 1951, in Department 41 of the Superior

Court of the State of California in and for the

County of Los Angeles, you pleaded guilty to three

counts of Grand Theft, involving the Flintridge

Heights, Inc.? [82]

A. Mr. Fairfield, are you trying to impeach me ?

I am your witness.

The Court : You were not called by this man.

The Witness: All right. Yes, that is true.

Q. (By Mr. Fairfield) : One other question,

Mrs. Germon: There were two tracts on the Flint-

ridge Heights, Inc., property; is that correct?

A. You are not stating it correctly—no, that is

partially correct. You are not putting it right.

Q. Will you explain it then, Mrs. Germon?

A. Flintridge Heights, Inc., purchased two par-

cels of land, and those two parcels of land were in-

corporated in one tract.

Q. Were there two proposed subdivisions sub-

mitted to the County of Los Angeles?

A. There were.

Mr. Gleaves: I object to that as improper cross-

examination.
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The Court: It would be proper, but how long

do you expect to take"?

Mr. Fairfield: That is all.

The Witness: Can I complete that answer?

The Court: Certainly.

The Witness : There were, but they were not ac-

cepted.

Mr. Johnson: Defendant Harvey Construction

Company rests. [83]

Mr. Gleaves: Defendant County of Los Angeles

rests.

Mr. Fairfield: I have one rebuttal witness.

The Court: All right.

MATTHEW McCLEAN
recalled as a witness on behalf of plaintiff in re-

buttal, previously sworn, testified further as fol-

lows:

Direct Examination

By Mr. Fairfield:

Q. Mr. McClean, you are the person that sold the

property which is now listed as Tract 14269 to the

Flintridge Heights, Inc., is that correct?

A. That is correct.

Q. How much did you pay for the property ?

Mr. Gleaves: I object to the question as being

immaterial to this issue.

Mr. Fairfield: It is very material, and particu-

larly on rebuttal and only on rebuttal.

The Court: Objection overruled.
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The Witness: $21,200.

The Court : Was that all of the property, unim-

proved %

Mr. Fairfield: That is all of the property em-

braced in Tract 14269.

The Witness : Yes, sir. [84]

Q. (By Mr. Fairfield) : Did you purchase it

from two people? A. That is correct.

Q. Mr. Staires and Mr. Moss ? A. Staires.

Q. How much did you pay Mr. Staires ?

A. $10,000.

Q. How much did you pay Mr. Moss?

A. $11,200.

Q. Mr. McClean, do you recall testifying before

Referee Head sometime in October of last year that

the total consideration for both pieces of property

was $11,000? A. No, sir.

Mr. Fairfield : No further questions.

Cross-Examination

By Mr. Johnson:

Q. One question, Mr. McClean. In stating the

price paid for these two parcels of land, did that in-

clude a water system?

A. That is raw acreage.

Q. That was raw acreage without any water sys-

tem? A. Yes, sir.

Mr. Gleaves: No questions.

The Court : Any redirect examination ?

Mr. Fairfield: We have nothing further. [85]
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The Court: Is the evidence now closed? Does

anyone have any more evidence "?

Mr. Gleaves: Nothing more.

The Court: Let's hear from the plaintiff. We
will ask him to bear in mind this case has already

been argued considerably.

(Thereupon arguments were presented by

counsel to the court.)

The Court : It is the judgment of the court that

the complaint be dismissed without any relief

granted to the plaintiff; that the defendants and

each of them have a judgment for their costs.

We will ask counsel for defendants to collaborate

on the preparation of findings. You better make

them rather full and prepare them under Local Rule

5 of the courts.

[Endorsed] : Filed July 30, 1952. [86]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 48, inclusive, contain the origi-

nal Complaint; First Amended Complaint; Answer

of County of Los Angeles ; Answer of Harvey Con-

struction Co.; Separate Requests for Admissions to

County of Los Angeles and Harvey Construction

Co.; Response of Harvey Construction Co. to Re-
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quest for Admissions; Findings of Fact and Con-

clusions of Law; Judgment; Objections of Plaintiff

to Findings of Fact and Conclusions of Law ; Points

of County of Los Angeles in Opposition to Objec-

tions to Findings and Conclusions; Notice of Ap-

peal; and Designations of Record on Appeal and a

full, true and correct copy of Minutes of the Court

for June 5, 1952, which, together with copy of the

reporter's transcript of proceedings on June 4 and

5, 1952, and original Plaintiff's Exhibits 1 to 9, in-

clusive, and original Defendants' Exhibits A to F,

inclusive, transmitted herewith, constitute the record

on appeal to the United States Court of Appeals for

the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00,

which sum has been paid to me by appellant.

Witness my hand and seal of said District Court

this 7th day of August, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed]: No. 13,477. United States Court

of Appeals for the Ninth Circuit. H. Gregory

Brilliant, as Trustee of the Estate of Flintridge

Heights, Inc., Bankrupt, Appellant, vs. Harvey Con-

struction Company, and County of Los Angeles,

Appellees. Transcript of Record. Appeal from the

United States District Court for the Southern Dis-

trict of California, Central Division.

Filed August 7, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals for the

Ninth Circuit

No. 13477

H. GREGORY BRILLIANT, as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankrupt,

Appellant,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Appellees.

STATEMENT OF POINTS

To Paul P. O'Brien, Clerk of the United States

Court of Appeals:

Please Take Notice that pursuant to Rule 19 (6)

of the Rules of Practice of the United States Court

of Appeals for the Ninth Circuit and Rule 75,

F.R.C.P., appellant in the above-entitled matter sets

forth his Points on Appeal on which he intends to

rely as follows

:

Point I.

The Court erred in granting judgment against the

plaintiff and in favor of the defendants.

i Point II.

The Court erred in failing to grant judgment in

favor of the plaintiff.
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Point III.

The Court erred by failing to find that the County

of Los Angeles by changing its specifications from

26-foot to 30-foot streets violated the contract.

Point IV.

The Court eired in failing to find that the appro-

priation of the sum of $18,000.00 by the County of

Los Angeles was a forfeiture.

Point V.

The Court erred in failing to find that the County

of Los Angeles suffered no damages.

Point VI.

The Court erred in failing to find that there was

a duty upon the County of Los Angeles to make

certain improvements upon Tract No. 14269 and

charge the same to the amount on deposit.

Point VII.

The Court erred in failing to find that the County

of Los Angeles was guilty of laches in not causing

these improvements to be made.

Point VIII.

The Court erred in failing to find that neither of

the defendants had any claim to the sum of $18,-

000.00.

Point IX.

The Court erred in failing to find that the sum

of $18,000.00 was an asset of the estate.



Harvey Construction Co., etc. 123

Dated at Los Angeles, California, August 15,

1952.

JOSEPH W. FAIRFIELD,
Attorney for Appellant.

Affidavit of service by mail attached.

[Endorsed] : Filed August 22, 1952.




